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FOREWORD 


In this issue, the University of Illinois Law Forum presents a symposium 
~ on “Licensing by Local Governments in Illinois.” One of the reasons 
underlying the current interest in this phase of governmental activity is 
well summarized by Professor Charles M. Kneier in an article appearing 
in this symposium: “At all levels of government—national, state, and 
local—there has been increased regulation or control of the individual in 
furtherance of the general welfare. One form of public regulation which 
has been widely used by local governments is licensing. It has been found 
to be not only an effective means of control or regulation but also a method 
of raising revenue.” 

It is in this area of licensing that the average citizen, the business- 
man, the worker, and the business enterprise may come most frequently 
into contact with the powers of the local government. An examination of 
licensing powers, procedures, and practices, therefore, is not concerned 
solely with abstract political concepts, but with a subject that is of vital 
concern in the everyday life of the individual or business enterprise. It 
is necessary in this area, as in other areas of governmental activity, to 
strike the right balance between the interests and needs of the political 
unit and the rights and privileges of the individual. 

The above-quoted statement points up the fact that licensing require- 
ments may result from the exercise by a local government of its police 
power or of its power to raise revenue. In Illinois today, a local govern- 
ment has only those powers granted to it by the state. Moreover, the 
state may also have an interest in regulating or securing revenue from an 
activity which is the subject of licensing by a local government. Obviously, 
therefore, any discussion of licensing by local governments in Illinois must 
necessarily include an examination not only of the problems pertaining to 
the individual and the local government, but also of the problems per- 
taining to the state and the local government. 

The first article in this symposium on “Licensing by Local Govern- 
ments in Illinois” is devoted to an analysis of “The Licensing Power of 
Local Governments in Illinois.” In this article, an examination is made of 
the various grants of the power to license made by the state to local 
governments. Attention is also given to the constitutional limitations on 
the power to license and to problems of interpretation of statutes granting 
the power to license to local governments. 

In the second article in this symposium—“Classification for Purposes 
of Licensing”—the general principles which are applicable in establishing 
classifications in licensing ordinances are discussed. Special emphasis is 
given to the classification problems involved in those situations where the 
licensing ordinance establishes a sliding scale of fees. 

“Grant and Revocation of Licenses,” the third article here presented, 
is concerned primarily with the procedural requirements which are applica- 
ble in granting and revoking licenses. This article contains an examination 











of conditions and provisions of ordinances pertaining to the grant and 
revocation of licenses; licensing boards and officials; procedure before 
local licensing authorities; and the role of the courts in the grant and 
revocation of licenses. 

In the fourth article, “Licensing as a Regulatory Device,” an intensive 
analysis is made of licensing as a function of the police power, and the 
advantages of licensing as a regulatory method are discussed. One of the 
possible effects of regulatory licensing is to restrict the entry by persons 
into regulated activities, and this problem is considered in this article. 

While the fourth article is concerned with licensing as a means of 
regulation, the fifth article is devoted to a consideration of “Licensing for 
Revenue.” Attention is given to a comparison of regulatory licensing and 
licensing for revenue, constitutional limitations on licensing for revenue 
purposes, and permissible rates of license taxes. 

The student Note published in this issue of the Law Forum deals with 
“Municipal Powers Arising from the Ownership of Extraterritorial Prop- 
erty.” 

WituraM M. LEwers 
Editor, Law Forum 





THE LICENSING POWER OF LOCAL 
GOVERNMENTS IN ILLINOIS 


BY CHARLES M. KNEIER * 


AT ALL LEVELS of government—national, state, and local—there has 
been increased regulation or control of the individual in furtherance of the 
general welfare. One form of public regulation which has been widely used 
by local governments is licensing.! It has been found to be not only an 
effective means of control or regulation but also a method of raising revenue. 

Licensing, with the threat of revocation for violation of the rules and 
regulations which are set down to be observed by persons holding licenses, 
may be more effective than an ordinance prohibiting certain acts and pro- 
viding penalties for its violation. The threat of being put out of business— 
temporarily by a suspension or permanently by a revocation—will in many 


* CHARLES M. KNEIER. A.B. 1922, M.A. 1924, Ph.D. 1926, University 
of Illinois; J.D. 1937, University of Michigan; Professor of political 
science, University of Illinois; Chairman of the Department of Political 
Science, University of Illinois (1948-1953); Acting Director of the 
Institute of Government and Public Affairs (1948-1950); Director of 
Research for the Illinois Legislative Council (1938-39); member of the 
National Municipal League; author of numerous books and articles. 


1“The object of a license is to confer a right or power which does not exist with- 
out it; and the object of a statute or ordinance requiring such license, and in connection 
therewith a license fee or tax, may be to regulate and control the occupation or privilege 
for which the license is granted, so as to subserve the public good or prevent its being 
conducted in a manner injurious to the public welfare, or to raise revenue.” C.J.S., 
Licenses § 2 (1948). Also see FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND Prop- 
ERTY c. VIII (1928). 

The terms license, permit, and certificate are often used in the statutes and by the 
courts as being synonymous. Referring to a state certificate for plumbers the Supreme 
Court of Illinois has said: “.... The certificate, by express terms, authorizes the recipient 
to engage in the business of plumbing. A certificate or paper having that effect is a 
license, which, in its general sense, is an authority to do something which without such 
authority is prohibited. Webster defines a license to be a formal permission from proper 
authorities to perform certain acts or carry on a certain business which without such 
permission would be illegal. The certificate is within that definition and is a license.” 
Wilkie v. Chicago, 188 Ill. 444, 453, 58 N.E. 1004, 1007 (1900). The court has also stated 
that “.... the terms ‘license’ and ‘franchise’ have been used often synonymously. . . .” 
Yellow Cab Co. v. Chicago, 396 Ill. 388, 401, 71 N.E.2d 652, 659 (1947). The term 
“permit” usually implies permission to perform a single act, as the moving of a house 
through the streets or the construction of a new building, and not a continuing act or 
series of acts as the operation of a tavern or other business. The term “license” is 
applied, however, to permission granted for the act of marriage. On the transferability 
of licenses see Hoyt v. McLaughlin, 250 Ill. 442, 95 N.E. 464 (1911); United Breweries 
Co. v. Price, 197 Ill. App. 289 (1st Dist. 1915); Curry v. Aurora, 175 Ill. App. 57 (2d Dist. 
1912); 1953 Ill. Att’y Gen. Opinions 202; 1948 id. at 142. 


1 
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cases be more effective in securing compliance with regulations than will 
be the threat of a fine. And by passing upon the competence of persons to 
hold licenses, and laying down requirements to be met before a license will 
be issued, enforcement problems may be reduced.? Limiting the number of 
licenses to be granted may in some cases, as in liquor and taxicab licensing, 
be an effective means of regulation, and one that will be upheld by the 
courts.* The regulatory and fiscal aspects of licensing by local governments 
will be considered in detail in the articles which follow.* 

The principles applicable to the powers of local governments generally 
are followed by the courts in determining the scope of the licensing power 
of local governments. Since constitutional home rule has not been provided 
for in Illinois, the statutes enacted by the General Assembly constitute the 
source of power for local governments. As stated by the supreme court, 
“, «++ To authorize the exercise of any power by a city a statute must be 
shown expressly granting the power or making a grant in such terms as 
necessarily imply its existence. The absence of such grant excludes the 
power.” 5 The same principle applies to counties, townships, and other local 
units of government.® Local governments possess “no inherent power to 
license any occupation or to require the payment of a tax for the privilege 
of engaging in the same.”* As stated by the courts, “.... The power... 


2“Control through licensing means an administrative advance judgment regarding 
the presence of legal requirements or the absence of legal objections. It is the legislative 
policy and hope that law observance may thus be normally and expeditiously insured 
by eliminating the most obvious or serious sources of future trouble that would have 
to be dealt with by slower remedial processes.” Freund, ENcyc. oF THE SociAL SCIENCES, 
Licensing 447 (1933). The courts have held that “the right to regulate includes the right 
to impose reasonable conditions and restrictions.” People ex rel. Johns v. Thompson, 341 
Ill. 166, 173 N.E. 137 (1930). Also see Illinois Cigarette Serv. Co. v. Chicago, 89 F.2d 
610 (7th Cir. 1937); Great A. & P. Tea Co. v. Mayor and Commissioners of Danville, 
367 Ill. 310, 11 N.E.2d 388 (1937); Jackie Cab Co. v. Chicago Park Dist., 366 Ill. 474, 
9 N.E.2d 213 (1937); Walgreen Co. v. Lenane, 363 Ill. 628, 2 N.E.2d 894 (1936); Chicago 
v. Hebard Express Co., 301 Ill. 570, 134 N.E. 27 (1922); People ex rel. Cort Theater 
Co. v. Thompson, 283 Ill. 87, 119 N.E. 41 (1918); People ex rel. Morrison v. ame, 
138 Ill. 401, 28 N.E. 812 (1891). 

3 Capitol Taxicab Co. vy. Cermak, 60 F.2d 608 (N.D. Ill. 1932); Yellow Cab Co. v. 
Chicago, supra note 1; People ex rel. Fitzgerald v. Harrison, 256 Ill. 102, 99 N.E. 903 
(1912); Hoyt v. McLaughlin, 250 Ill. 442, 95 N.E. 464 (1911); Curry v. Aurora, 175 
Ill. App. 57 (2d Dist. 1912); 1942 Ill. Att’y Gen. Opinions 72. 

4See Ancel and Siegel, Licensing as a Regulatory Device, infra p. 61; Lipkin, 
Licensing for Revenue, infra p. 87. 

5 Chicago Coach Co. v. Chicago, 337 Ill. 200, 204, 169 N.E. 22, 24 (1929). 

6 People ex rel. Johnson v. Southern Ry. Co., 367 Ill. 389, 11 N.E.2d 602 (1937); 
Le Fevre v. Lee County, 353 Ill. 30, 186 N.E. 536 (1933); Goodwine v. County of 
Vermilion, 271 Ill. 126, 110 N.E. 890 (1915); Edwardsville v. Madison County, 251 Ill. 
265, 96 N.E. 238 (1911). Also see Inu. Rev. Stat. c. 139, § 38 (1955). 

7 Herb Bros. v. Alton, 264 Ill. 628, 631, 106 N.E. 434, 435 (1914). Dillon’s rule as 
to the powers of a municipal corporation still expresses the position of the Supreme 
Court of Illinois as to the powers of local governments, including the power to license. 
“It is a general and undisputed proposition of law that a municipal corporation pos- 
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[to license] must be plainly and unmistakably authorized by the legislature” 
- before it will be sustained.® 
The use of the licensing power by local governments is also subject to 
constitutional limitations. Even though the power to license has been con- 
ferred by statute, there is the further question whether the exercise of such 
power violates any provisions of the state or Federal Constitutions. The 
two basic questions in a consideration of the power of local governments 
to license are (1) has the power been conferred by the state, and (2) is the 
exercise of the power generally, and as applied in the particular case, con- 
sistent with state and national constitutional limitations. 


EXPRESS GRANT OF THE POWER TO LICENSE 


Local governments in Illinois have been expressly granted by statute 
extensive power to license.® Generally these grants may be classified into 


sesses and can exercise the following powers, and no others: First, those granted in 
express words; second, those necessarily or fairly implied in or incident to the powers 
expressly granted; third, those essential to the accomplishment of the declared objects 
and purposes of the corporation—not simply convenient, but indispensable. Any fair, 
reasonable, substantial doubt concerning the existence of the power is resolved by the 
courts against the corporation, and the power is denied.” 2 Ditton, COMMENTARIES ON 
THE Law or MunicipaL Corporations § 237 (5th ed. 1911). 

8 Wilkie v. Chicago, 188 Ill. 444, 450, 58 N.E. 1004, 1006 (1900). “.... This court 
has many times held that power to license or tax an occupation must be expressly granted 
to cities by the legislature or be a necessary incident to a power expressly granted.” 
Barnard & Miller v. Chicago, 316 Ill. 519, 522, 147 N.E. 384, 385 (1925). Also see Klever 
Shampay Karpet Kleaners, Inc. v. Chicago, 323 Ill. 368, 154 N.E. 131 (1926); Chicago v. 
Drogasawacz, 256 Ill. 34, 99 N.E. 869 (1912). 

®For the statutory grant of power to cities, villages, and incorporated towns to 
license see Itt. Rev. Stat. (1955), as follows: Alcoholic liquor, c. 43, § 110; Athletic 
contests, c. 24, § 23-55; Auctioneers, private detectives, money changers, bankers, brokers, 
barbers, lumber yards and lumber storehouses, livery stables, public scales, ice cream 
parlors, coffee houses, florists, detective agencies, and barber shops, c. 24, § 23-91; 
Carnivals, c. 38, § 121c; Coin-operated amusements devices, c. 120, $481b.7; Eating or 
amusement places, c. 24, § 23-54; Fire, salvage, and closing out sales, c. 121%, §§ 149-150; 
Hackmen, draymen, omnibus drivers, carters, cabmen, porters, and expressmen, c. 24, 
§ 23-51; Hawkers, peddlers, pawnbrokers, itinerant merchants, transient vendors of 
merchandise, theatricals and other exhibitions, shows, and amusements, c. 24, § 23-54, 
Hospitals, c. 111%, § 145; Junk dealers, c. 24, § 23-94; Mason contractors and employing 
masons (cities of 150,000 population or over) c. 24, § 22-43; Motor vehicles, c. 95%, 
§ 32a; Pin ball or bowling alleys, billiard, bagatelle, pigeon-hole, pool, or any other 
tables or implements kept for a similar purpose in any place of public resort, c. 24, 
§ 23-56; Plumbers (cities of 500,000 population or over), c. 24, § 22-49, and c. 111%, 
§ 116.50; Rooming houses (cities of 500,000 or less), c. 24, § 23-87.1; Steam boiler and 
elevator operators, c. 24, § 23-77; Runners for cabs, busses, railroads, ships, hotels, public 
houses, c. 24, § 23-52; Street advertising, c. 24, § 23-22; Vehicles conveying loads within 
the municipality, c. 24, §§ 23-53, 671; Water craft, c. 24, § 23-45. 

For licensing power of counties see Int. Rev. Stat. (1955) as follows: Alcoholic 
liquor, c. 43, § 110; Coin-operated amusement devices, c. 120, § 481b.7, and 1953 Atty. 
Gen. Opinions 195; Dance halls or road houses, c. 38, §§ 151a-151i; Dogs, c. 8, §§ 13-15; 
Entertainment or recreation, or providing for lodging of transients, c. 34, § 25.14; 
Fishing, c. 56, § 226; Hunting, c. 61, § 187; Marriage, c. 89; Motor boats, c. 38, § 161%; 
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four groups as follows: (1) to license; (2) to license and regulate; (3) to 
license, regulate, and tax; and (4) to license, regulate, tax, and prohibit.!® 
This variation in the terminology used in granting the licensing power to 
local governments may be illustrated by the grant of power to municipalities 
in the Cities and Villages Act.!1 Power has been conferred to license street 
advertising; to provide for the examination, licensing, and regulation of 
persons having charge of steam boilers and elevators; to license, tax, and 
regulate all vehicles conveying loads within the municipality; and to license, 
tax, regulate, and prohibit runners for cabs, busses, ships, hotels, and other 
similar businesses. As will be noted later, the terminology used in the statutes 
becomes important in determining the scope of the licensing power con- 
ferred upon local governments. 

A similar variation exists in the statutory grant to counties and town- 
ships of power to license. Counties have the power to license and regulate 
persons engaged in the business of providing entertainment outside the 
limits of cities, villages, and incorporated towns, but the license fee may not 
exceed twenty-five dollars per year.1? In this same territory, the county 
board has the power to determine the number, kind, and classification of 
licenses for the sale of alcoholic liquor.1* A license must be obtained from 
the county board for the operation of a public dance hall or road house out- 
side the limits of any city, village, or incorporated town. The statute fixes 
the qualifications and requirements for obtaining a license, fixes the maximum 
license fee that may be charged, and authorizes the county board to designate 
reasonable hours for operation “and establish such other rules and regula- 
tions as tend to promote good order and morals.” 14 

Cities, villages, and incorporated towns have the power “to license, 
tax, locate, and regulate all places of business of dealers in junk, rags, and 
any second-hand article whatsoever.” 15 Townships may “authorize the 
licensing and regulation and direct the location of all places of business of 
purchasers, traders and dealers in junk, rags and any second hand article, 


Motor vehicle races, c. 34, §§ 155f, 155g; Trapping, c. 61, § 189; Transient merchants, 
c. 121%, §§ 158-165. In some cases, e.g., fishing, hunting, and marriage licenses, they 
might be considered state licenses locally administered. Also see Grove v. Board of 
Supervisors of Piatt County, 246 Ill. App. 241 (3d Dist. 1927); Rockford Amusement 
and Refreshment Co. v. Winnebago County Bd. of Supervisors, 251 Ill. App. 599 (2d 
Dist. 1929); Rockford Amusement and Refreshment Co. v. Baldwin, 252 Ill. App. 1 
(2d Dist. 1929). For power of townships to license junk dealers see Int. Rev. Strat. 
c. 139, § 39.12 (1955). 
10In this section on the statutory grant of the power to license, extensive use has 
been made of Parsons, THE Use oF THE LICENSING PoWER BY THE City or Cuicaco (1952). 
11JtL, Rev. Stat. c. 24, art. 23 (1955). 
127d. c. 34, § 25.14. 
18 Jd. c. 43, § 110. 
14 Td. c. 38, §§ 1$1a-151i. 
15 Jd, c. 24, § 23-94. (Emphasis added.) 





sees 
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including motor vehicles, except in cities, villages and incorporated towns 
in such township which, by ordinance, provide for such licensing, regulation 


or places of location.” 16 


The variation in the terminology used in granting licensing power to 
local governments has resulted in doubts in many cases as to the existence of 
the power. Such doubts have had to be resolved by the courts in cases 
presented to them. It is assumed that the variation in the wording of a 
statutory grant to license was intentional and meaningful. The difficulty 
is in determining that meaning. 


EXPRESS GRANT OF THE POWER TO REGULATE 


A consideration of the statutory grant of power to local governments 
to license gives only a part of the picture. Extensive power to regulate 
has been given to local governments, and the courts have held that “the 
power to regulate includes the power to license.” 17 As in the case of the 
statutory grants of power to license, there is great variation in the wording 
of the statutes granting regulatory power to local governments. There is 
first of all the power granted to cities, villages, and incorporated towns 
to regulate the use of streets and other municipal property, the “use of side- 
walks,” “traffic and sales upon the streets, sidewalks, public places, and 
municipal property,” the “sale of all beverages and food for human con- 
sumption,” and many others. 

Another type of grant is to prevent and regulate, among other things, 
“all amusements and activities having a tendency to annoy or endanger 
persons or property on sidewalks, streets, and other municipal property,” 
and “the carrying on of factories that are dangerous in causing or promoting 
fires.” A slightly different grant is to regulate and prohibit, among other 
things, the carrying of placards in the streets, the running at large of ani- 
mals, and “the keeping of any lumber or coal yard, or the placing, piling, 
or selling of any lumber, timber, wood, coal, or other combustible material 
within the fire limits of the municipality.” Other variations of the regu- 
latory power granted to local governments are to locate and regulate; to 
provide for and regulate; to establish and regulate; to construct, repair, and 
regulate the use of; to establish, construct, and regulate; to permit, regu- 


16 Jd, c. 139, § 39.12. (Emphasis added.) 

17 American Baking Co. v. Wilmington, 370 Ill. 400, 403, 19 N.E.2d 172, 174 (1938). 
Also see Chicago v. R. & X. Restaurant, Inc., 369 Ill. 65, 15 N.E.2d 725 (1938); Chicago 
v. Wonder Heating Systems, Inc., 345 Ill. 496, 178 N.E. 192 (1931); Chicago v. Arbuckle 
Bros., 344 Ill. 597, 176 N.E. 761 (1931); Kinsley v. Chicago, 124 Ill. 359, 16 N.E. 260 
(1888); Chicago Packing and Provision Co. v. Chicago, 88 Ill. 221 (1878). In construing 
a statute granting power to restrain the sale of liquors, the supreme court has said: 
“, ,.. [T]he power to restrain, manifestly authorizes the city to grant such licenses.” 
Town of Mt. Carmel v. Wabash County, 50 Ill. 69, 73 (1869). Statutory grants of 
power “to regulate the sale of” and “to regulate the inspection of” have been held to 
support licensing. Gundling v. Chicago, 176 Ill. 340, 52 N.E. 44 (1898). 
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late, or prohibit; and to authorize the construction of and to regulate. Such 
variation opens wide the door to statutory construction. There is also the 
question in each case as to whether licensing is a reasonable means of 
regulation in the particular situation. 

The power to license has also been held to be implied from a grant of 
the power to tax. Where a statute granted the power “to tax public shows, 
and houses of public entertaininment, taverns, groceries and stores, for the 
purposes of making and improving its streets and keeping them in repair,” 
the supreme court held that this could be construed to include the power 
to require a license in these cases.18 Licensing is thus a means by which 
either the power to regulate or to tax may be made effective. 

The obvious question whether the enumeration in the statutes of some 
occupations that local governments may license implies that others are ex- 
cluded has been presented to the courts. As pointed out earlier, in some 
cases the statutory grant of power to regulate is not coupled with the words 
to license or to tax; and in other cases the words to license or to tax are 
added to the words to regulate. The argument has been advanced that 
where a grant of the power merely to regulate is made, “applying the 
canons of interpretation applicable to municipal charters, the omission of 
the words ‘to license’ is tantamount to an express denial of a power to 
license.” The supreme court has rejected this “ingenious argument” as “too 
technical [a] construction to be applied.” 48 The court has also taken the 
position that the omission of the words to tax in a grant of the power to 
regulate or to license does not mean that a license fee may not be charged 
to cover the costs of administration.?° If, however, there are no regulatory 
provisions in a local licensing ordinance, obviously licensing is being used 
for revenue and not for regulation and a statutory grant of power to tax is 
essential.?! 

A grant of the power to regulate does not in all cases mean that local 
governments may license as a means of regulation. Licensing must be a 
reasonable means of regulation in the particular case and must be actually 
used for that objective.22 Even though regulation may be carried out by 


18 Town of Mt. Carmel v. Wabash County, supra note 17. Also see Lamere v. Chi- 
cago, 391 Ill. 552, 63 N.E.2d 863 (1945); Metropolis v. Gibbons, 334 Ill. 431, 166 N.E. 
115 (1929); Metropolis Theater Co. v. Chicago, 246 Ill. 20, 92 N.E. 597 (1910). 

19 Kinsley v. Chicago, 124 Ill. 359, 362, 16 N.E. 260, 261 (1888). 

20 Ibid. Also see Sager v. Silvis, 402 Ill. 262, 83 N.E.2d 683 (1949). 

21 Herb Bros. v. Alton, 264 Ill. 628, 106 N.E. 434 (1914). The mere charging of a 
license fee of $30.00 does not constitute regulation. Wilkie v. Chicago, 188 Ill. 444, 
58 N.E. 1004 (1900). Also see Lamere v. Chicago, 391 Ill. 552, 63 N.E.2d 863 (1945); 
Nature’s Rival Co. v. Chicago, 324 Ill. 566, 155 N.E. 356 (1927); Bauer v. Chicago, 321 
Ill. 259, 151 N.E. 902 (1926). On the power of a local government to fix license fees 
on the basis of gross receipts, see Stiska v. Chicago, 405 Ill. 374, 90 N.E.2d 742 (1950). 
16 McQuiuin, THe Law or Municipat Corporations § 44.192 (3d ed. 1950). 


22 Wilkie v. Chicago, supra note 21. 
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other means, licensing may still be used as the method of regulation.” 


-Where licensing offers an effective means of regulation, the power of local 


governments to use this method will be implied from a grant of the power 
to regulate.*+ 


GENERAL GRANT OF THE POLICE POWER 


There are several general statutory grants of power to local govern- 
ments which must be considered in a discussion of the power to license. 
Cities, villages, and incorporated towns are empowered “to do all acts and 
make all regulations, which may be necessary or expedient for the promo- 
tion of health or the suppression of disease,” 2° “to pass and enforce all 
necessary police ordinances,” ** “to fix the amount, terms, and manner of 
issuing and revoking licenses,” 27 and “to pass all ordinances and make all 
rules and regulations, proper or necessary, to carry into effect the powers 
granted to municipalities.” *® These general provisions have been held to 
confer no separate grant of power to license, but when combined with spe- 
cific statutory grants in other sections of the statutes they have been used 
to sustain licensing as a means of control.?® As stated by the Supreme Court 
of Illinois, the grant of power to “pass and enforce all necessary police 
ordinances” confers power to pass only those police ordinances “which 
may be necessary in reference to the subjects and occupations the regulation 
and control of which are by other specific clauses expressly delegated to 
such municipalities. That clause is not a general delegation of all the police 
power of the State, which, if given to them, would authorize cities and 
villages to pass and enforce all police ordinances upon any and all subjects, 
without regard to any other specific delegation of power.” °° 

A sirilar position has been taken by the courts relative to the grant of 
power to municipalities “to do all acts and make all regulations, which may 
be necessary or expedient for the promotion of health or the suppression 
of disease.” It may be combined with other sections to sustain licensing,*4 


28 Chicago Packing and Provision Co. v. Chicago, 88 Ill. 221 (1878). 

24 Father Basil’s Lodge, Inc. v. Chicago, 393 Ill. 246, 65 N.E.2d 805 (1946). 

25 Tui, Rev. Srat. c. 24, § 23-81 (1955). 

26 Id. § 23-105. 

27 Id. § 23-5. 

28 Id. § 23-106. 

29“The authority of a municipality to adopt an ordinance may be derived from 
a single grant or a combination of enumerated powers.” Chicago v. R. & X. Restaurant, 
369 Ill. 65, 67, 15 N.E.2d 725, 726 (1938). 


80 Chicago v. M. & M. Hotel Co., 248 Ill. 264, 271, 93 N.E. 753, 756 (1910). Also 
see Adkins v. West Frankfort, 51 F. Supp. 532 (E.D. Ill. 1943); Arms v. Chicago, 314 
Ill. 316, 145 N.E. 407 (1924); Moy v. Chicago, 309 Ill. 242, 140 N.E. 845 (1923); Chicago 
v. O'Brien, 268 Ill. 228, 109 N.E. 10 (1915); Chicago v. Gunning System, 214 Ill. 628, 
73 N.E. 1035 (1905); McPherson v. Chebanse, 114 Ill. 46, 28 N.E. 454 (1885). 


81 Chicago v. Drogasawacz, 256 Ill. 34, 99 N.E. 869 (1912). 
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but standing alone it does not provide sufficient basis for such action.*? And 
the provision granting municipalities the power “to pass all ordinances and 
make all rules and regulations, proper or necessary, to carry into effect the 
powers granted” has been held not to constitute “an independent source of 
legislative power, since it was not intended by this section to confer any 
power except the power to carry out other powers expressly delegated.”* 
Finally, the statutory grant of power to municipalities “to fix the amount, 
terms, and manner of issuing and revoking licenses” has been held to confer 
“no authority to issue a license for any purpose. It applies only to cases 
where the city, by express or implied delegation of power, has been author- 
ized to issue a license.” 84 


OCCUPATION OF THE FIELD BY THE STATE 


The question may arise whether the state has by occupation of the field 
withdrawn the licensing power from local governments. This occurs where 
the state grants the power to license to local governments, either expressly 
or impliedly, and subsequently occupies the field by a state license without 
specifically withdrawing the grant to local governments. The question for 
the courts is whether such action by the state withdraws, by implication, 
the grant of power to local governments. Or if there is no conflict between 
the state and the municipal regulations, may there be dual licensing? And if 
the latter principle is followed, what constitutes conflict? 

The question as to the effect of the occupation of the field by the state 
upon a grant of the power to local governments to license may be avoided 
by a clause in the statute making clear the legislative intent. The statute 
providing for the licensing by the Department of Public Works and Build- 
ings of itinerant merchants by motor vehicles states that “no provision of 
this Act shall be construed to affect or repeal any authority heretofore or 
hereafter granted to cities, villages or incorporated towns to license, tax, or 
regulate any itinerant merchant by motor vehicle.” *5 Similar provisions 
are found in other state licensing statutes.86 Or the state may occupy the 
field by a licensing plan and then provide that if a local government also 
establishes a licensing plan which meets the standards required in the state 
law, the state licensing requirement shall become ineffective in that local 
unit.37 


82For a broad interpretation of these general grants of power, see Gundling v. 
Chicago, 176 Ill. 340, 52 N.E. 44 (1898). 

83 Father Basil’s Lodge, Inc. v. Chicago, 393 Ill. 246, 253, 65 N.E.2d 805, 811 (1946). 

84 Ibid. 

85 Int, Rev. Stat. c. 121%, § 165.17 (1955). 

86 Jd, c, 111%, § 73.29 (public health); c. 121%, § 165 (itinerant merchants by 
motor vehicle); c. 56%, § 220 (milk and milk products). Also see Chicago v. Michal- 
owski, 318 Ill. App. 533, 48 N.E.2d 541 (ist Dist. 1943). 

87See Int. Rev. Stat. c. 111%, § 116.50 (1955), for such a plan relating to the 
licensing of plumbers in cities of over 500,000 population. 
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A saving clause will not, however, be held to confer power upon local 


“governments by implication. It will not be construed as a recognition by 


the legislature of an existing power if in fact the courts find that none 
actually exists. Neither will it be construed as an amendment to the statutes 
so as to confer such power. A statute regulating currency exchanges which 
provided that “nothing contained in this Act shall be construed so as to 
limit the power of municipalities, to license and tax community currency 
exchanges, and to regulate their location and operation in a manner not 
inconsistent with this Act” ** has been held not to confer any power. The 
court found that no power existed before, and the clause conferred none.*® 

Even though there is no saving clause, state action in the field does not 
necessarily remove the subject from local control. It is primarily a question 
whether the legislature intended to exclude local governments from all 
power, including licensing, when the state occupied the field. As stated by 
the First District Appellate Court, “.... there is nothing inherently ob- 
noxious in the requirement that a person engaged in a business shall have two 
licenses, one from the State and the other from the city. ... Both the city 
and the State may occupy the same field of regulation if the legislature so 
intends, and ... a city may regulate an occupation which is also regulated by 
the State, provided there is no inconsistency or repugnancy between the 
two.” #° The question arises as to when the exercise of the licensing power 
by a local government conflicts with the exercise of a like power by the 
state.*4 Such conflict exists if the local government by use of the licensing 
power prohibits what the state authorizes or permits, or if it permits what 
the state prohibits.42 And if the court finds that in assuming jurisdiction 
over the subject, or in occupying the field, the legislature intended to with- 
draw all power of local control, the effect is to repeal by implication any 
power to regulate and license.** 


88 Ini, Rev. Stat. c. 16%, § 56 (1955). 

89 Arnold v. Chicago, 387 Ill. 532, 56 N.E.2d 795 (1944). 

40 Chicago v. Michalowski, 318 Ill. App. 533, 535, 48 N.E.2d 541, 542 (1st Dist. 
1943). Also see Chicago v. Willett Co., 1 Ill. 2d 311, 115 N.E.2d 785 (1953); Chicago 
Cosmetic Co. v. Chicago, 374 Ill. 384, 29 N.E.2d 495 (1940); Evanston v. Wazau, 364 IIl. 
198, 4 N.E.2d 78 (1936); Chicago v. Union Ice Cream Mfg. Co., 252 Ill. 311, 96 N.E. 872 
(1911); Edward R. Bacon Grain Co. v. Chicago, 325 Ill. App. 245, 59 N.E.2d 689 
(1st Dist. 1945). 

#1 Aliotta v. Chicago, 389 Ill. 418, 59 N.E.2d 829 (1945); People ex rel. Johns v. 
Thompson, 341 Ill. 166, 173 N.E. 137 (1930); Chicago Coach Co. v. Chicago, 337 Ill. 
200, 169 N.E. 22 (1929); Lincoln v. Dehner, 268 Ill. 175, 108 N.E. 991 (1915); Chicago 
v. Francis, 262 Ill. 331, 104 N.E. 662 (1914); Ayres v. Chicago, 239 Ill. 237, 87 N.E. 1073 
(1909); Harder’s Storage Co. v. Chicago, 235 Ill. 58, 85 N.E. 245 (1908); Chicago v. 
Phoenix Insurance Co., 126 Ill. 276, 18 N.E. 668 (1888). 

42 Crackerjack Co. v. Chicago, 330 Ill. 320, 161 N.E. 479 (1928); Chicago v. Union 
Ice Cream Mfg. Co. 252 Ill. 311, 96 N.E. 872 (1911); Wilkie v. Chicago, 188 Ill. 444, 
58 N.E. 1004 (1900). Also see Jackson v. Sylacauga, 25 Ala. App. 244, 144 So. 125 (1932). 

48 Chicago v. Jensen, 331 Ill. 129, 162 N.E. 115 (1928); Lowenthal v. Chicago, 313 
Ill. 190, 144 N.E. 829 (1924). 
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EXTRATERRITORIAL LICENSING POWER“ 


The powers of a local government, including the power to license, are, 
in the absence of a specific grant of power to act beyond its borders, limited 
to its territorial jurisdiction.*® Attempts by cities to license dairies located 
outside the city but supplying milk within the city have been held to violate 
this principle.*® The argument that this does not constitute the exercise of 
power extra-territorially but is only a condition precedent to be met by 
those who wish to sell milk within the city has been rejected by the Supreme 
Court of Illinois as a “distinction without a difference.” 47 The court has 
taken the position that the effect is the same whether non-resident milk 
plants are required to be licensed as such, or whether the granting of a 
license to sell and distribute milk within the city is conditioned upon com- 
pliance by extraterritorial plants with the requirements of a municipal licens- 
ing ordinance. 

A municipal ordinance licensing the business of brewer or distiller and 
providing that the sale or delivery within the city of the product of a 
brewery or distillery “shall be held to be carrying on the business of a 
brewer or of a distiller, as the case may be, within the meaning of this ordi- 
nance, and to be covered by this ordinance” has been held to be beyond the 
power of the city. The court held that under the statutes the sale within the 
city of the products of a brewery or distillery located outside the limits of 
the city might be regulated, “. ... but the sale of such products does not 
bring a distillery or brewery within the limits of the city, or place it in such 
a position that a license can be required before a sale.” 48 

The legislature may, however, confer extraterritorial licensing power 
upon local governments. Where a statute gave a city power to direct the 
location and regulate the management and construction of packing houses 
within their limits and to the distance of one mile beyond, the supreme 
court held that the city could under the statute require a license in this 
area, even though a company already had a license from another munici- 
pality in which it was located.4® And when a non-resident comes within the 


44:On the powers of municipalities outside their boundaries, see Note, Municipal 
Power Arising from the Ownership of Extraterritorial Property, infra p. 99. 

45 “Municipalities have no extra-territorial jurisdiction except in so far as it is 
expressly or impliedly delegated by statute.” Rockford v. Hey, 366 Ill. 526, 533, 
9 N.E.2d 317, 321 (1937). 

46 Comment, 1950 U. Ix. L. Forum 142. 

47 Dean Milk Co. v. Aurora, 404 Ill. 331, 88 N.E.2d 827 (1949). Also see Dean Milk 
Co. v. Elgin, 405 Ill. 204, 90 N.E.2d 112 (1950); Dean Milk Co. v. Waukegan, 403 III. 
597, 87 N.E.2d 751 (1949); Higgins v. Galesburg, 401 Ill. 87, 81 N.E.2d 520 (1948). For 
a contrary view, see Recent Decision, 36 Micn. L. REv. 848 (1938). 

48 Kiel v. Chicago, 176 Ill. 137, 142, 52 N.E. 29, 30 (1898). 

49"... There can be no doubt that the General Assembly may, for police pur- 
poses, prescribe the limits of municipal bodies. It may enlarge or contract them at 
pleasure. .. .” Chicago Packing and Provision Co. v. Chicago, 88 Ill. 221 (1878). 
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territorial jurisdiction of a local government he becomes subject to its regu- 
dations. Thus, a city may require a license for use of its streets by taxicabs 
owned and operated by a firm in an adjoining city.®! 


INTERPRETATION OF STATUTES GRANTING POWER 
TO LICENSE 


Since local governments possess no inherent power to license any occu- 
pation or to require the payment of a tax for the privilege of engaging in 
the same, the interpretation of statutes granting such power becomes im- 
portant. The principle that the power must be expressly granted or be a 
necessary incident to the powers so granted is simple as a generalization, 
but difficulties arise in its application in particular cases. This involves the 
interpretation of statutes, the determination of what words mean, and, where 
there is uncertainty, the question of legislative intent. 

The scope of the power granted to local governments to license may 
depend upon the meaning of a word or a phrase in a statute. The grant 
of power to municipalities “to license, tax, locate, and regulate all places of 
business of dealers in junk, rags, and any second-hand article whatsoever” °? 
may be taken as illustrative of the problems involved. First of all there is 
the question as to what constitutes junk.5* And does the phrase “and any 
second-hand article whatsoever” mean any and all second-hand articles, or 
does it mean only those second-hand articles of the nature of junk and rags. 
The courts have followed the principle of ejusdem generis and held that the 
phrase “was intended to authorize the licensing and regulation only of 
second-hand stores carrying on a business similar to junk stores, dealers in 
junk, rags and similar articles.” Thus, these words can be construed as 
meaning only things of the same kind as those previously enumerated, but 
may not be held to include articles of “a class superior to that to which 
the particular words belong.” 5* The words “and any second-hand article 
whatsoever” have been held not to include dealers in new and used motor 


50 While a local government may not discriminate against non-residents by the use 
of the licensing power, classification of residents and non-residents may be reasonable 
in some situations. General Baking Co. v. Belleville, 384 Ill. 459, 51 N.E.2d 546 (1943); 
Keig Stevens Co. v. Savanna, 380 Ill. 303, 44 N.E.2d 23 (1942); Robbins v. Herrin, 
293 Ill. 133, 127 N.E. 353 (1920); Parsons v. Herrin, 293 Ill. 218, 127 N.E. 356 (1920). 

51 Chicago v. Kay, 282 Ill. App. 604 (1st Dist. 1935); Chicago v. Dorband, 297 Ill. 
App. 617, 18 N.E.2d 107 (1st Dist. 1938). 

52Tit. Rev. Srat. c. 24, § 23-94 (1955). 

58 Chicago v. Adelman, 326 Ill. 58, 156 N.E. 791 (1927); Smolensky v. Chicago, 
282 Ill. 131, 118 N.E. 410 (1917); Chicago v. Lowenthal, 242 Ill. 404, 90 N.E. 287 (1909). 

54 Chicago v. Stone, 328 Ill. App. 345, 348, 66 N.E.2d 100, 102, (1st Dist. 1946). 
For application of the rule of ejusdem generis in interpreting such phrases as “other 
provisions,” “all other provisions,” and “similar combustible or explosive materials,” see 
Stiska v. Chicago, 405 Ill. 374, 90 N.E.2d 742 (1950); Lamere v. Chicago, 391 Ill. 552, 
63 N.E.2d 863 (1945); Rockford v. Hey, 366 Ill. 526, 9 N.E.2d 317 (1937); Crackerjack 
Co. v. Chicago, 330 Ill. 320, 161 N.E. 479 (1928); Klever Shampay Karpet Kleaners, 
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vehicles, where dealing in second-hand material is a mere incident of the 
business and not an essential part,5® or dealers in second-hand books and 
magazines,®* or persons who bought rags and papers in bales by the load 
from dealers in these commodities.®? 

The problem of statutory interpretation, the meaning of words, has 
arisen in connection with many grants of power to local governments to 
license. Are canvassers taking orders for books for future delivery hawkers 
or peddlers,®® and is a vacant lot used for the purpose of parking automobiles 
for hire a “garage”? 5° Does a grant of power to license “money changers, 
bankers, brokers” include currency exchanges? ® Are not-for-profit cor- 
porations organized as social clubs required to obtain a license under a statute 
applicable to persons engaged “in the business of providing entertainment 
or recreation”? ®! Is a coin-operated amusement device in a private club 
within the licensing provisions of a statute requiring a license where such 
machines are displayed “to be played or operated by the public”? ® And 
what constitutes a broker within the meaning of the statute granting power 
to license brokers? ® 

In determining the scope of the licensing power of local governments, 
the courts follow the principle that the enumeration of some powers in the 
statutes “with reference to which the city may exercise the police power 
[including licensing], is, under a well known canon of construction, the 
exclusion of all other subjects.” ®* The principle is based on the assumption 


Inc. v. Chicago, 323 Ill. 368, 154 N.E. 131 (1926); Arms v. Chicago, 314 Ill. 316, 145 
N.E. 407 (1924); Chicago v. Drogasawacz, 256 Ill. 34, 99 N.E. 869 (1912); Gundling v. 
Chicago, 176 Ill. 340, 52 N.E. 44 (1898); Edward R. Bacon Grain Co. v. Chicago, 325 
Ill. App. 245, 59 N.E.2d 689 (1st Dist. 1945). 

55 Bullman v. Chicago, 367 Ill. 217, 10 N.E.2d 961 (1937). 

56 Chicago v. Moore, 351 Ill. 510, 184 N.E. 621 (1933). 

57 Chicago v. Northern Paper Stock Co., 337 Ill. 194, 168 N.E. 884 (1929). 

58 Cerro Gordo v. Rawlings, 135 Ill. 36, 25 N.E. 1006 (1890); Emmons v. Lewis- 
town, 132 Ill. 380, 24 N.E. 58 (1890); Joliet v. O'Sullivan, 303 Ill. App. 108, 24 N.E.2d 
751 (2d Dist. 1940); Belleville v. Hoffman, 289 Ill. App. 155 (4th Dist. 1937). 

59 Chicago v. Ben Alpert, Inc., 368 Ill. 282, 13 N.E.2d 987 (1938). 

6° Arnold v. Chicago, 387 Ill. 532, 56 N.E.2d 795 (1944). 

% 1948 Ill. Att’y Gen. Opinions 71. 

82 1953 id. at 202; Atwood v. Otter, 296 Ill. 70, 129 N.E. 573 (1920). 

®8 Itasca v. Luehring, 4 Ill.2d. 426, 123 N.E.2d 312 (1954); Chicago v. Barnett, 404 
Ill. 136, 88 N.E.2d 477 (1949); O’Neill v. Sinclair, 153 Ill. 525, 39 N.E. 124 (1894); Banta 
v. Chicago, 172 Ill. 204, 50 N.E. 233 (1898); Braun v. Chicago, 110 Ill. 186 (1884); 
Chicago v. Dollarhide, 255 Ill. App. 350 (1st Dist. 1930); Linehan v. Chicago, 227 IIl. 
App. 255 (1st Dist. 1922); Haberer & Co. v. Smerling, 225 Ill. App. 336 (1st Dist. 1922); 
East St. Louis v. Brenner, 59 Ill. App. 604 (4th Dist. 1895); McKinney v. Alton, 41 Ill. 
App. 508 (4th Dist. 1891); Hustis v. Pickands, 27 Ill. App. 270 (1st Dist. 1888). 

64 Chicago v. M. & M. Hotel Co., 248 Ill. 264, 271, 93 N.E. 753, 756 (1910). Also 
see Lombard v. Illinois Bell Telephone Co., 405 Ill. 209, 90 N.E.2d 105 (1950). “....In 
ascertaining the meaning of an ordinance, the applicable rules of construction are the 
same as those which apply in construing statutes.” Reitman v. River Forest, 9 Ill. 2d 
448, 451, 137 N.E.2d 801, 802 (1956). 
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that the legislature, in enumerating certain subjects over which local govern- 
ments may exercise the licensing power, intended by implication to exclude 
all others. 

Where the power to regulate or to license has been granted to local 
governments, may licensing be used to prohibit under the guise of regula- 
tion? The courts have held that “the power to regulate does not include 
the power to prohibit” ® and that prohibition or exclusion is inconsistent 
with regulation.** And since the power to regulate does not co... the 
power to prohibit, it has been held that a city may not prohibit the location 
of such a business in certain sections of the city.** Under a liberal interpre- 
tation, it would seem that the latter might be considered a type of regulation 
rather than prohibition. 

The power to tax does not confer the power to prohibit by an excessive 
license fee. Since in some statutes the power to license, tax, and prohibit is 
given, a grant of power to license and tax has been held not to confer power 
to prohibit by excessive license fees. Where the power to license and tax is 
given, it is for local authorities to determine the amount of the fee. If, 
however, the fee is “clearly unreasonable and prohibitive in its character 
and there exists no power to prohibit, . . . courts may interfere and pro- 
nounce it invalid.” ® 

Under a grant of power to license, tax, and regulate, it has been held 
that a local government may exercise any one of the powers, and the argu- 
ment that all three of the powers must be exercised in combination or not 
at all has been rejected. The supreme court stated that “the manifest intent 
of the legislature in using the word ‘and’ instead of ‘or’ was to make it clear 
that the exercise of one grant of power did not exhaust the statutory grant 
of the other powers and that the city was free to exercise the individual 
powers as needed. ® Under such a grant, a local government may license 
for revenue only without exercising its power of regulation. 

The courts in interpreting statutory grants of power to license have held 
that the words must be taken in the sense in which they were understood 
when the statute was enacted. As stated by the Supreme Court of Illinois, 


65 Nahser v. Chicago, 271 Ill. 288, 290, 111 N.E. 119, 120 (1915). See also Fairfield 
v. Pappas, 362 Ill. 80, 199 N.E. 292 (1935). 

66 Chicago Coach Co. v. Chicago, 337 Ill. 200, 169 N.E. 22 (1929). 

87 People ex rel. Goldberg v. Busse, 240 Ill. 338, 88 N.E. 831 (1909). This may be 
accomplished under a zoning ordinance. 

68 Bloomington v. Ramey, 393 Ill. 467, 472, 66 N.E.2d 385, 387 (1946). Also see 
People ex rel. Barrett v. Thillens, 400 Ill. 224, 79 N.E.2d 609 (1948); Metropolis v. 
Gibbons, 334 Ill. 431, 166 N.E. 115 (1929); Chicago v. Hardy, 66 Ill. App. 524 (1st Dist. 
1896). 

69 Chicago v. Willett Co., 1 Ill.2d 311, 315, 115 N.E.2d 785, 788 (1953). Also see 
Harder’s Fire Proof Storage Co. v. Chicago, 235 Ill. 58, 85 N.E. 245 (1908); Price v. 
People, 193 Ill. 114, 61 N.E. 844 (1901); Banta v. Chicago, 172 Ill. 204, 50 N.E. 233 (1898). 
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“« |. Expediency, born of changing circumstances and conditions, will not 
alter the meaning of plain and ordinary language. .. .’” 


CONSTITUTIONAL LIMITATIONS ON THE POWER 
TO LICENSE 


A state legislature may confer upon local governments only such licens- 
ing power as does not contravene the provisions of the state or Federal 
Constitutions. In addition to the question whether the legislature bas con- 
ferred the power to license upon local governments, there is the further 
question whether it may do so. May the exercise of such power be success- 
fully attacked on constitutional grounds? ™ 

Regulatory licensing is an exercise of the police power. Such action 
will not be sustained unless the courts are “able to see that it tends in some 
degree to the prevention of offenses or the preservation of the public health, 
morals, safety, or welfare.” 7? In considering the exent to which economic 
liberty may be interfered with or controlled by use of the licensing power, 
the Supreme Court of Illinois has said: 


“ 


.... [I]n those instances where the police power is invoked to regulate 
and supervise a legitimate occupation the restraint imposed must be rea- 
sonable. ... [Legislative] determination . . . that such regulations upon 
a trade are needful is not conclusive and is always subject to review. 
In order for such regulations to be lawfully imposed upon the consti- 
tutional rights of the citizen to pursue his trade or business, the act 
passed under the guise of a measure to protect the public health, com- 
fort or welfare must have a definite relation to the ends sought to be 
attained.” 78 


Unreasonable interference by a regulatory licensing plan will be held to 
be an unconstitutional invasion of property rights. Neither a local govern- 
ment nor the legislature may interfere, “under the guise of a police regula- 
tion, with the liberty of the citizen in the conduct of his business, legitimate 
and harmless in its essential character, beyond a point reasonably required 
for the protection of the public.” “4 A business is, however, a proper sub- 


7 Arnold v. Chicago, 387 Ill. 532, 538, 56 N.E.2d 795, 799 (1944). Also see Dean 
Milk Co. v. Chicago, 385 Ill. 565, 53 N.E.2d 612 (1944). Cf. Chicago v. Ben Alpert, Inc., 
368 Ill. 282, 13 N.E.2d 987 (1938). 

71 For further consideration of the constitutional limitations on the exercise of the 
licensing power by local governments see the other articles in this symposium. 

7 Condon v. Forest Park, 278 Ill. 218, 223, 115 N.E. 825, 827 (1917). Privately 
owned golf courses were held not to be subject to the licensing power on the grounds 
that golf is a healthful and harmless recreation of the same class as lawn tennis and other 
similar games. Also see Chicago v. R. & X. Restaurant, Inc., 369 Ill. 65, 15 N.E.2d 725 
(1938); Nahser v. Chicago, 271 Ill. 288, 111 N.E. 119 (1915); Chicago v. Netcher, 183 
Ill. 104, 55 N.E. 707 (1899). 

78 Scully v. Hallihan, 365 Ill. 185, 191, 6 N.E.2d 176, 180 (1936). 
™ Lowenthal v. Chicago, 313 Ill. 190, 194, 144 N.E. 829, 831 (1924). 
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ject for licensing when it may possibly be injurious to the public, depending 
“upon the manner in which it is managed, conducted, and regulated. 

Even though the licensing power has been granted and will be sustained 
as a proper exercise of the police power, it may be attacked on the grounds 
of abuse or improper use in a particular situation. While classification for 
purposes of licensing is permitted, unless the different classes are based upon 
a reasonable distinction it will be held unconstitutional on the grounds of 
discrimination. While a licensing ordinance may not discriminate against 
non-residents, residents and non-residents may be treated differently if it is 
reasonable—in the eyes of the courts—to do so.”5 

Local governments may not by use of the licensing power infringe upon 
freedom of speech, press, or religion, or upon any of the “fundamental per- 
sonal rights and liberties which are protected by the Fourteenth Amend- 
ment from invasion by state action.” 7 In the granting of licenses or permits, 
arbitrary discretion may not be vested in the issuing authority. A city may 
not require a permit for a parade and leave to the discretion of the chief of 
police whether such permit will be granted. Such an ordinance was declared 
unconstitutional on the grounds that “it merely leaves to the discretion or 
caprice of the superintendent of police to imperatively prescribe who shall 
be permitted to gather together in such processions, and who shall not; 
to dictate that the members of one political party, or of one religious de- 
nomination, or of one civic society, may, and the members of another politi- 
cal party, religious denomination or civic society may not, have such parades 
or processions, and to arbitrarily fix the times, occasions and localities when 
and where such assemblages will be allowed.” 7 

Local governments may not by the use of the licensing power interfere 
with or regulate interstate commerce."® Licensing by local governments of 


7 General Baking Co. v. Belleville, 384 Ill. 459, 51 N.E.2d 546 (1943); Keig Stevens 
Baking Co. v. Savanna, 380 Ill. 303, 44 N.E.2d 23 (1942); American Baking Co. v. Wil- 
mington, 370 Ill. 400, 19 N.E.2d 172 (1938); Elgin v. Winchester, 300 Ill. 214, 133 N.E. 
205 (1921); Robbins v. Herrin, 293 Ill. 133, 127 N.E. 353 (1920); Heartt v. Downers 
Grove, 278 Ill. 92, 115 N.E. 869 (1917). On classification also see Charles v. Chicago, 
413 Ill. 428, 109 N.E.2d 790 (1952); Marallis v. Chicago, 349 Ill. 422, 182 N.E. 394 
(1932); Springfield v. Richter, 257 Ill. 578, 101 N.E. 192 (1913); Case & Martin Co. 
v. Forest Park, 152 Ill. App. 188 (1st Dist. 1909); Walnut v. Barnett, 141 Ill. App. 367 
(2d Dist. 1908). 

76 Lovell v. Griffin, 303 U.S. 444, 450, 58 Sup. Ct. 666, 668 (1938); Schneider v. 
State, 308 U.S. 147, 60 Sup. Cr. 146 (1939); Blue Island v. Kozul, 379 Ill. 511, 41 N.E.2d 
515 (1942); South Holland v. Stein, 373 Ill. 472, 26 N.E.2d 868 (1940); Coughlin v. 
Chicago Park Dist., 364 Ill. 90, 4 N.E.2d 1 (1936). 

1 Chicago v. Trotter, 136 Ill. 430, 433, 26 N.E. 359, 360 (1891). Also see Hague 
v. C1.0., 307 U.S. 496, 59 Sup. Ct. 954 (1939); Cox v. New Hampshire, 312 U.S. 569, 
61 Sup. Ct. 762 (1941). 

78 Neither may a local government by use of the licensing power regulate foreign 
commerce. Sault Ste Marie v. International Transit Co., 234 U.S. 333, 34 Sup. Ct. 826 
(1914). 
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salesmen or solicitors 7 and of trucks ®° coming into the city from outside 
the state are frequently attacked on this ground. Various other licensing 
activities of local governments have also been attacked as being in conflict 
with the power granted to Congress to regulate interstate commerce.* 

A recent case involving an annual license tax levied by Chicago upon 
every carter for each cart controlled or operated by him indicates the atti- 
tude of the courts toward regulation of, or interference with, interstate 
commerce by local governments. The ordinance was applied to all trucks 
of an Illinois corporation having its place of business in Chicago and operat- 
ing trucks to transport goods not only within Chicago but between that 
city and points in other states. The ordinance was declared invalid by the 
Supreme Court of Illinois on the grounds that the interstate and intrastate 
business of the company could not be separated and that it amounted to a 
burden on interstate commerce.®? The Supreme Court of the United States, 
in reversing the decision on the basis of the “home port” theory, said: 


“The central and decisive fact in this case is that respondent’s busi- 
ness has, as much as any transportation business can have, a home. That 
home is Chicago. To the extent that respondent’s business is not con- 
fined within the City’s limits, it revolves around the City. . . . In the 
circumstances, a tax of reasonable proportions such as the one in ques- 
tion, not shown in fact to be a burden on interstate commerce, is not 
inconsistent with the Commerce Clause.” *% 


If a license fee is designed for the purpose of meeting the expense of 
“inspection and regulation of vehicles in the interest of the public health, 
it is not assailable as a burden upon interstate commerce.” ®* “Interstate 
commerce may not be subject to the burden of local taxation,” however, 


7 Nippert v. Richmond, 327 U.S. 416, 66 Sup. Ct. 586 (1946); Real Silk Hosiery 
Mills v. Portland, 268 U.S. 325, 45 Sup. Ct. 525 (1925); Robbins v. Shelby County 
Taxing Dist., 120 U.S. 489, 7 Sup. Cr. 592 (1887); Healy v. Ratta, 67 F.2d 554 (1st Cir. 
1933), affirming 1 F. Supp. 669 (D.C. N.H. 1932), rev’d, 292 U.S. 263, 54 Sup. Crt. 600 
(1934). 

80 Sprout v. South Bend, 277 U.S. 163, 48 Sup. Ct. 502 (1928); Jewel Tea Co. v. 
Troy, 80 F.2d 366 (7th Cir. 1935). i 

81 Chicago v. Dollarhide, 255 Ill. App. 350 (1st Dist. 1930); Shead v. Louisiana 
Lumber Co., 182 Ill. App. 310 (1st Dist. 1913) (requiring a broker’s license for a manu- 
facturer’s agent representing firms in other states); Harmon v. Chicago, 140 Ill. 374, 
29 N.E. 732 (1892), rev’d, 147 U.S. 396, 13 Sup. Ct. 306 (1893) (requiring a license fee 
for the operation of a tug boat on the Chicago River as a burden and restraint upon 
interstate commerce). 

82 Chicago v. Willett Co., 406 Ill. 286, 94 N.E.2d 195 (1950), 409 Ill. 480, 101 N.E.2d 
205 (1951). 

83 Chicago v. Willett Co. 341 U.S. 913, 71 Sup. Ct. 734 (1951), 344 U.S. 574, 580, 
73 Sup. Ct. 460, 463 (1953). 

4 Jewel Tea Co. v. Troy, 80 F.2d 366, 368 (7th Cir. 1935). 
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and if licensing is used to raise revenue it will be held to constitute an un- 
constitutional burden on interstate commerce.®5 

It has been held that Chicago could license grain elevators even though 
such warehouses were operating under a license issued by the Secretary of 
Agriculture pursuant to the United States Warehouse Act. It was held that 
“the federal control of interstate commerce does not preclude local police 
regulations covering matters as to which Congress has not acted.” The 
court pointed out that “the ordinance before us is a police regulation of a 
strictly local character, intended to protect the city, its people and property 
from fire and explosion arising out of the maintenance and operation of 
warehouses.” 8° There was no conflict between the federal and local regu- 
lations, and no burden on interstate commerce. 

In the exercise of the licensing power, local governments may not vio- 
late provisions of treaties. An ordinance providing that no license would 
be granted to operate a pawnshop unless an applicant was a citizen of the 
United States has been held to violate a treaty guaranteeing citizens of a 
foreign country the right to carry on trade while in this country upon the 
same terms as American citizens. The Court held that “the rule of equality 
established by it [the treaty] cannot be rendered nugatory in any part of 
the United States by municipal ordinances or state laws. It stands on the 
same footing of supremacy as do the provisions of the Constitution and 
laws of the United States.” 87 The question of conflict is for the courts. 
Thus an ordinance which provided that licenses to operate pool and billiard 
rooms would not be issued to aliens has been held not to violate a treaty 
provision guaranteeing “reciprocal liberty of commerce” to the citizens of 
a foreign country. It would be an “extravagant application of language,” 
the Court stated, to hold that the owner of a place of amusement who does 
not necessarily buy, sell, or exchange merchandise was engaged in commerce 
within the meaning of the treaty.*® 


85 Standard Stock Food Co. v. Wright, 225 U.S. 540, 32 Sup. Ct. 784 (1912); Atlantic 
and Pacific Telegraph Co. v. Philadelphia, 190 U.S. 160, 23 Sup. Ct. 817 (1903); Western 
Union Telegraph Co. v. New Hope, 187 U.S. 419, 23 Sup. Ct. 204 (1903). It has been 
held that a municipal sales tax imposed on the purchasers of coal brought in from 
another state does not infringe upon the commerce clause of the Federal Constitution. 
The tax was held to be upon a local activity, the delivery of goods within the state for 
consumption. McGoldrick v. Berwind-White Co., 309 U.S. 33, 60 Sup. Ct. 388 (1940). 

86 Fdward R. Bacon Grain Co. v. Chicago, 325 Ill. App. 245, 255, 59 N.E.2d 689, 
694 (1st Dist. 1945). Even though a licensing regulation may be sustained as a reason- 
able exercise of the police power, it will be held void where there is a “discriminatory 
burden on interstate commerce.” Dean Milk Co. v. Madison, 340 U.S. 349, 71 Sup. Ct. 
295 (1951). 

87 Asakura v. Seattle, 265 U.S. 332, 341, 44 Sup. Cr. 515, 516 (1924). 

88 Ohio ex rel. Clarke v. Deckebach, 274 U.S. 392, 47 Sup. Ct. 630 (1927). 
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CONCLUSION 


Local governments in Illinois make extensive use of the licensing power, 
both as a means of regulation and as a method of raising revenue. While 
public policy plays an important part in the use of licensing, the question 
of power is in a sense paramount. As noted above, unless the power to 
license is conferred upon local governments, either expressly or impliedly, 
this device may not be used either as a means of control or to raise revenue. 
And even though the power is given, there is the question of constitution- 
ality. Does the exercise of the licensing power generally, or in a particular 
fact situation, violate either the state constitution or the Federal Constitu- 
tion? Further consideration will be given to these questions in the dis- 
cussion which follows, 
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CLASSIFICATION FOR PURPOSES OF 
LICENSING 


BY THOMAS A. MATTHEWS * 


INTRODUCTION 


THE SUBJECT “Classification for Purposes of Licensing” involves a study 
of ordinances which to certain businesses apply regulations that are not 
applicable to other businesses of the same nature or type; or ordinances 
which are applicable to certain licensees—or applicants for a license—who 
are conducting a particular type of business and not to other persons who 
are conducting similar businesses. It is not concerned with differences in 
regulations as between different types of business—for example, regulations 
applicable to food dealers differing from regulations applicable to dealers 
in alcoholic beverages. The question of proper or improper classification 
arises when an ordinance applies to one business regulations that are not 
applicable to other similar businesses; or when the ordinance applies to 
persons conducting a business or seeking an application for a license to 
conduct such business regulations not applicable to other persons conduct- 
ing such business or seeking such a license. 

In some instances, a municipality may be given the power to license, 
tax, or regulate a group of businesses, and it may then enact an ordinance 
licensing some but not all of the businesses enumerated in the statute. This 
selection of what particular businesses shall be licensed out of a general 
category does not strictly involve the question of classification for licens- 
ing purposes. Rather it involves the question whether the municipality has 
the power to license the particular business concerned. For example, 
municipalities have the power to license, regulate, or prohibit certain gen- 
eral amusements. The Supreme Court of Illinois has held that under this 
statutory authority the municipality may select certain amusements for 
regulation or prohibition without applying the ordinance to other amuse- 
ments also mentioned in the statute. For example, in Kitt v. Chicago, the 
court held that an ordinance prohibiting the operation of pinball machines 
was valid, even though the prohibition did not apply to other amusements 
mentioned in the statute. In the course of the opinion, the court said: 


* THOMAS A. MATTHEWS. A.B. 1922, J.D. 1925, Northwestern Uni- 
versity; Assistant Corporation Counsel, City of Chicago, 1926-1929; 
General Consultant, Illinois Municipal League since 1927; author of 
Manual for Drafting Ordinances; attorney-at-law, Chicago, Illinois. 


1415 Ill. 246, 112 N.E.2d 607 (1953). 
19 
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“...+ Here the legislature gave the power to municipalities to regulate 
certain games in existence at the time the statute was adopted. These 
games were table games to be found in places of general public resort. 
The games in existence in these places have passed with time and, taking 
their place, new games and devices have come into existence. Some of 
these, it seems to us, in this advanced day of development, are ‘tables 
or implements kept for a similar purpose.’ 

“It was not required that the city exercise all the license powers 
granted it by the enabling act. The ordinance includes certain specific 
games which the city had the power to regulate under the enabling 
act. It was not required to adopt all. People v. Callicott, 322 Ill. 390. 


“Returning for a moment to the statute, we find an explicit prohibi- 
tion against bagatelle and pigeonhole. The ordinance does not carry 
the words of the enabling act, ‘or any other tables or implements kept 
for a similar purpose in any place of public resort.’ The definition of 
the ordinance is, therefore, restricted to these two games.” 2 


STATUTES AND CLASSIFICATION 


The authority for cities and villages in Illinois to license businesses is 
found throughout the Illinois Revised Statutes; for there are numerous 
sections of the statutes which grant, directly or by implication, the power 
to regulate or license certain businesses. Most of these are found in article 
23 of chapter 24 of the Ilimois Revised Statutes, which chapter is the Re- 
vised Cities and Villages Act, although some are found in other portions 
of the Revised Statutes. 

Generally, the statute which authorizes a municipality to license or 
regulate a business makes no specific reference to the matter of classification. 
With the exception of the statute authorizing the licensing and regulation 
of retail dealers in alcoholic liquors (which specifically authorizes the 
governing body to designate the number, kind, and classification of licenses 
to be issued),? such statutes merely grant the power to license, tax, or 
regulate the business concerned. 


CLASSIFICATION: GENERAL PRINCIPLES 


The general provisions of a licensing ordinance which classify the 
businesses that are subject to it for the purpose of fees or for other pur- 
poses, are subject to judicial review as are all municipal ordinances. 

The general principles that apply in determining the validity of an 
ordinance also apply to such classification provisions. There must be 
statutory authority for the municipality to regulate on the general subject 


27d. at 249-50, 112 N.E.2d at 609. 
3 Tut. Rev. Stat. c. 43, § 110 (1955). 
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matter; the provision must not violate any constitutional restriction; and 
the provision must be reasonable.* 

The constitutional provisions ordinarily invoked in the consideration 
of any classification of business for licensing purposes are the provisions 
requiring uniformity of taxation, prohibiting the taking of property with- 
out due process of law, and requiring the equal protection of the laws. A 
system of classification which does not violate any of these provisions will 
be held valid; if the system in effect violates any of these provisions, the 
classification will be held void. 

It follows from the application of the constitutional restriction on the 
exercise of municipal powers, and from the principle that the powers of 
the governing body of a city or village are delegated powers, that every 
ordinance provision must be reasonable. Any classifications of businesses 
for licensing purposes must be justifiable from the standpoint of the nature 
of the business. A classification which is arbitrary or capricious, or which 
has no foundation from the standpoint of protecting the public against evil 
or from the standpoint of the cost of regulation and inspection, would be 
held invalid. 

Once it is established that a municipality has the power to legislate 
on the subject matter concerned, the presumption is that the ordinance is 
reasonable and valid. In People v. Ericsson,' the rule is stated as follows: 


“.... The rule adopted in this State is, that where the ordinance is 
passed in pursuance of power expressly conferred by the legislature 
and the details of such municipal legislation are prescribed by the legis- 
lature, an ordinance passed in pursuance of such power cannot be held 
invalid by the courts as being unreasonable; but when the details of 
such legislation are not prescribed, an ordinance passed in pursuance 
of such power must be a reasonable exercise thereof or it will be pro- 
nounced invalid.” ® 


In Western Springs v. Bernhagen,' the court said: 


“Where the legislature grants to a municipal corporation power to 
legislate on a particular subject without prescribing the limits of such 
legislation, an ordinance passed in pursuance of the power must be a 
reasonable exercise of it. (City of Carbondale v. Reith, 316 Ill. 538.) 
When the reasonableness of the ordinance is challenged the question 
for the court is not whether it thinks the ordinance wise, but whether 
the ordinance has a rational relation to the public health, morals, safety 
or general welfare. (City of Aurora v. Burns, 319 Ill. 84.) A court will 


49 McQuiLian, Municipat CorporaTIons c. 26 (3d ed. 1950). Also see Matthews, 
Licensing Powers, 30 Itt. Munic. REv.—(1951). 


5 263 Ill. 368, 105 N.E. 315 (1914). 
6 Id. at 373-74, 105 NE. at 318. 
7 326 Ill. 100, 156 N.E. 753 (1927). 
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not hold an ordinance unreasonable where there is room for a fair 
difference of opinion on the question, even though the correctness of 
the legislative judgment may be doubtful. (Klever Karpet Kleaners v. 
City of Chicago, 323 Ill. 368.) Where an ordinance is passed in the 
exercise of a power conferred upon a municipality the presumption is 
in favor of its validity, and it is incumbent upon the party attacking 
it as an unreasonable and oppressive exercise of the power to show 
affirmatively and clearly its unreasonableness.” § 


The general rule concerning legislative classification is well stated in 
People v. Callicott,® a decision not involving licensing powers, but one 
which nevertheless establishes the general principle applicable to legislative 


classification. In the Callicott case, the Illinois Supreme Court stated: 


cc 


.... While the placing of any special burden upon any individual 
differing from the burden placed upon other individuals in a like situa- 
tion constitutes a special privilege or immunity, laws will not be re- 
garded as special or class legislation merely because they affect one class 
and not another, provided they affect all members of the same class 
alike. (People v. Sisk, 297 Ill. 314.) Classification of the objects of 
legislation is not required to be scientific, logical or consistent if it is 
reasonably adapted to secure the purpose for which it is intended and 
is not purely arbitrary. The legislature has authority to determine 
upon what differences a distinction may be made for the purpose of 
statutory classification between objects otherwise having resemblance, 
though such power cannot be arbitrarily exercised and the distinction 
must have a reasonable basis. A legislative classification must be palpably 
arbitrary to authorize a judicial review of it, and it cannot be disturbed 
by the courts unless they can see clearly that there is no fair reason for 
the application of the law to the particular individuals while others of 
the same class are excluded.” 1° 


CLASSIFICATION: LICENSE FEES 


Questions concerning classification in licensing ordinances arise more 
frequently in connection with establishing the amount of fees to be paid 
for a license than in any other way. The power to license and regulate a 
business carries with it the power to charge a fee for the license. Where a 
flat fee is required for a particular business, there is no need for the con- 
sideration of the principles of proper classification. But where the fee to 
be paid for the conduct of a particular business is not the same for all 
businesses licensed, but is a graduated fee based upon a particular set of 


factors, the classification must be justifiable. 


Since one basis for the power to impose a license fee on a business is 


8 Jd. at 103, 156 N.E. at 754. 
® 322 Ill. 390, 153 N.E. 688 (1926). 
10 7d, at 392, 153 N.E. at 689. 
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the expense of necessary regulations and inspections, a graduated scale of 
license fees which has some relation to the cost of inspecting or regulating 
the business or occupation concerned will generally be upheld as valid. 
Where the power of the muncipality is one of regulation only, it would 
seem that any classification for a graduated scale of fees would have to be 
justified on the basis of the costs of inspection or regulation. This is not 
necessarily true where a municipality has the power to tax, as well as to 
regulate, the business or occupation concerned. 

In many instances the statutes grant to local governments the power 
to “license, tax, and regulate” certain occupations. In two cases, the Su- 
preme Court of Illinois has held that a licensing ordinance, where the power 
to tax is included with the power to regulate, will be valid as a taxing 
measure, if it merely requires the payment of a license fee without con- 
taining any regulations as to the business; but that if the ordinance contains 
regulations pertaining to the conduct of the business, the fee cannot exceed’ 
an amount reasonably calculated to cover the costs of such regulations and 
necessary inspections,1! 

These decisions seem to ignore the well established rule that an ordi- 
nance may be based upon not merely one, but upon several statutory pro- 
visions, and that where the power to tax is granted, the amount of the fee, 
while it must not be prohibitive, need not be based on the expense of 
regulation. Two more recent decisions of the Illinois Supreme Court seem 
to indicate a return to the old principle that the licensing ordinance may 
be based upon more than one statutory authority and that where both the 
power to tax and to regulate are granted, the license fee need not be based 
upon or related to the cost of inspection and regulation even though the 
licensing ordinance does contain regulatory provisions.’ 

It has been held that the license fee for businesses in which vehicles 
are generally used, such as the delivery of food for human consumption 
and transportation by taxicabs, or the business of draymen and expressmen, 
may be based upon the number of vehicles used in the business. Although 
this precise point was not discussed in the opinions, ordinances basing the 
fee for operating a taxicab business on the number of vehicles used in the 
business have been upheld."* Similarly, an ordinance requiring the payment 
of a specified amount for each vehicle used in the delivery of food intended 
for human consumption was held to be valid in American Baking Company 
v. Wilmington '* and General Baking Company v. Belleville.® 


11 Bloomington v. Ramey, 393 Ill. 467, 66 N.E.2d 385 (1946); Lamere v. Chicago, 
391 Ill. 552, 63 N.E.2d 863 (1945). 

12 Stiska v. Chicago, 405 Ill. 374, 90 N.E.2d 742 (1950); Sager v. Silvis, 402 Ill. 262, 
83 N.E.2d 683 (1949). 

13 Yellow Cab Co. v. Chicago, 396 Ill. 388, 71 N.E.2d 652 (1947); People v. 
Thompson, 341 Ill. 166, 173 N.E. 137 (1930). 

14 370 Ill. 400, 19 N.E.2d 172 (1938). 

15 384 Ill. 459, 51 N.E.2d 546 (1943). 
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It would seem to follow that a classification of fees based upon the 
size of the establishment licensed or regulated would also be held to be 
reasonable since the size of the establishment would have some relation to 
the cost of inspections and regulations. Accordingly, an ordinance basing 
the amount of fees to be paid for a restaurant license on the seating capacity 
of the restaurant was upheld in Chicago v. R. & X. Restaurant, Inc.,® as a 
reasonable exercise of licensing power. A classification based on admission 
charges has been upheld for the licensing of theaters.17 It is believed that the 
application of a graduated scale of fees based upon the size or seating ca- 
pacity of theaters could more easily be justified as a reasonable exercise of 
the power to tax theaters and other public amusements than as a reasonable 
exercise of the power to license in relation to the costs of regulation and 
inspection of theaters. 

In the regulation of other businesses, such as food dealers other than 
restaurants, which I]linois municipalities have the power to license, tax, or 
regulate, there are no Illinois Supreme Court or appellate court decisions 
dealing specifically with the question whether the size of the establishment 
can be used as a basis for classification in determining the amount of the 
fees to be paid. However, ordinances involving such a classification of fees 
have been upheld without specific discussion of the reasonableness of the 
classification.18 For example, in Aliotta v. Chicago,!® the court held that 
an ordinance licensing barber shops was valid, although the fee was based 
upon the number of barber chairs in the shop. It would seem that the same 
principle would apply to other businesses, such as auto courts, bowling 
alleys, filling stations, and parking lots where the number of accommodations 
available could very well be used as a basis for determining the fee to be 
paid. ; 

The decisions on the question whether the number of employees in a 
establishment may be used as a basis for graduating the amount of the fee 
to be paid seem to be in conflict. In two decisions, the Illinois Supreme 
Court has held that basing the amount of a license fee to be paid upon the 
number of employees was invalid because of unreasonable classification.?° 
On the other hand, in Chicago Cosmetic Co. v. Chicago,” the decision 
was that the ordinance before the court was valid, although it also based 
the license fee to be paid upon the number of employees. In this latter 
case, the opinion stated that the defendant did not show the absence of 
a connection between the number of employees and the expense of en- 


16 369 Ill. 65, 15 N.E.2d 725 (1938). 
17 Metropolis Theater Co. v. Chicago, 246 Ill. 20, 92 N.E. 597 (1910). 
18 F.g, Crackerjack Co. v. Chicago, 330 Ill. 320, 161 N.E. 479 (1928). 
19 389 Ill. 418, 59 N.E.2d 829 (1945). 
20'Nature’s Rival Co. v. Chicago, 324 Ill. 566, 155 N.E. 356 (1927); Bauer v. 
Chicago, 321 Ill. 259, 151 N.E. 902 (1926). 
21 374 Ill. 384, 29 N.E.2d 495 (1940). 
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forcing the ordinance, and that since the presumption was in favor of the 

~ validity of the ordinance, the court would presume that there was such a 
connection. 

As to those businesses which the municipality is given the power to 
“tax” as well as to license or regulate, it would seem that the amount of the 
license fee could be based upon the gross revenue. In Stiska v. Chicago,?? 
the court held valid an ordinance basing the fee for a bowling alley license 
on three per cent of the gross receipts. The statute authorizing the regu- 
lation of bowling alleys is that authorizing municipalities to tax “theatricals 
and other exhibitions, shows, and amusements.” 28 Since municipalities are 
given the power to tax, inter alia, hawkers, peddlers, pawnbrokers, transient 
vendors, eating places, and other businesses besides bowling alleys, it is 
interesting to conjecture whether a license fee based upon the gross revenue 
could be made applicable to such businesses. Section 23-55 of chapter 24 of 
the Illinois Revised Statutes does authorize a tax based upon the gross re- 
ceipts of certain athletic contests or exhibitions, but there is no specific 
authorization for a gross receipt tax on other businesses. (Of course the 
Retailers’ Occupation Tax based upon the gross sales of retail dealers in 
various articles is not a licensing provision as the term is ordinarily used, 
and the payment of that tax is not a prerequisite to or connected with the 
issuance of a business license to sell articles at retail.) 

Whatever basis is used in the ordinance for the establishment of a 
graduated scale of license fees, the ordinance itself must set up clearly the 
rules for the classification. An ordinance which leaves to the discretion of 
any enforcing officer the power to set the fee to be paid by each particular 
applicant or licensee would be invalid and void as an unlawful delegation 
of legislative powers.”* 


CLASSIFICATION FOR PURPOSES OTHER THAN LICENSE FEES 


Some licensing ordinances contain regulations pertaining to the conduct 
of the businesses coming within the scope of the ordinance, while providing 
at the same time that certain of the regulations apply only to some of the 
businesses covered by the ordinance ?° or to businesses conducted by certain 
organizations or individuals.2® Regulations may be made applicable to one 
or more persons and not applicable to others engaged in the same business, 
provided that there is a reasonable basis for the distinction. If the protection 
of the public—and this is the basic justification for any licensing or regula- 
tory provisions other than those which are designed primarily to raise 


22 405 Ill. 374, 90 N.E.2d 742 (1950). 
23 Tit. Rev. Stat. c. 24, § 23-54 (1955). 
24 Centralia v. Nagele, 181 Ill. 151, 55 N.E. 128 (1899); McRoberts v. Sullivan, 

67 Ill. App. 435 (3d Dist. 1896). 

25 See 1953 Ill. Att’y Gen. Opinions 202; 1948 Ill. Att’y Gen. Opinions 71. 

26 Charles v. Chicago, 413 Ill. 428, 109 N.E.2d 790 (1953). 
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revenue—can be better served by such provisions, the provisions should be 
held valid. If the protection of the public is not involved, then an attempt 
to apply regulatory provisions to some, but not all, persons operating the 
same type of business should be condemned because it is discriminatory and 
because it violates the constitutional safeguards against the taking of prop- 
erty without due process or the denial of equal protection of the laws. 

Frequently, municipalities attempt to discriminate between residents 
and non-residents, either in the matter of the fee to be paid or on the ques- 
tion of the person to whom a license would be issued for any particular 
business. In Illinois, there can be no discrimination between residents and 
non-residents, except where—as in the case of liquor dealers—the statute 
specifically provides that a license may be denied to a non-resident. 
Thus, it has been held that an ordinance licensing a business or occupation 
which attempts to except from any of its provisions residents of the munici- 
pality is invalid as discriminatory.?? It should be noted here, however, that 
it has been held that an ordinance providing for the licensing of food- 
delivery vehicles may properly except from the requirement of paying an 
annual fee for each such vehicle any person already licensed as a food dealer 
within the municipality. The regulations would apply, but it is valid to 
exempt from the requirement of paying a fee for the food-delivery vehicle 
any merchant who already holds a municipal license for the sale of food.?* 

The distinction between the type of business conducted by wholesale 
food dealers and that conducted by retail food dealers is a distinction justify- 
ing the application to wholesalers of provisions which are not made appli- 
cable to retailers.?® 

The rapidly increasing use of automatic vending machines has raised 
some question concerning the power of a municipality to apply to the sale 
of commodities through vending machines regulations different from those 
applicable to over-the-counter sales. It seems clear that municipalities do 
not have the power to regulate sales from vending machines, per se, but they 
do have the power to control the sale of commodities where the business 
may be licensed or regulated even though those sales are made through 
vending machines. The question arises, for example, whether regulations 
can be applied to the sale of milk from a vending machine which are differ- 
ent from those applicable to over-the-counter sales of milk. 

It has been held that the sale of cigarettes through vending machines 
may be prohibited,®° on the ground that sales to minors would be difficult 
to control or prohibit if sales are made through a vending machine. This 


27 Larson v. Rockford, 371 Ill. 441, 21 N.E.2d 396 (1939); American Baking Co. v. 
Wilmington, 370 Ill. 400, 19 N.E.2d 172 (1938); Elgin v. Winchester, 300 Ill. 214, 133 
N.E. 205 (1921). 

28 General Baking Co. v. Belleville, 384 Ill. 459, 51 N.E.2d 546 (1943). 
29 Charles v. Chicago, 413 Ill. 428, 109 N.E.2d 790 (1952). 
80 Tllinois Cigarette Serv. Co. v. Chicago, 89 F.2d 610 (7th Cir. 1937). 
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would indicate that special regulations may be applied to the sale of com- 
modities through vending machines, if the regulations can be justified from 
the standpoint of protecting the public against undesirable practices where 
such protection is more needed when the sale is through a vending machine. 


SUMMARY 


Generally, it may be said that any classification contained in a licensing 
ordinance will be held valid, if that classication bears some relation to the 
protection of the public. If the classification is one concerning fees, it must 
be justified by some relation to the cost of regulation and inspection unless 
the municipality has the power to tax the particular business concerned. 
If the classification makes a distinction between persons operating the same 
type of business, it will be upheld if there is a reasonable relation between 
the nature of the subject and the standard of classification used. 

















GRANT AND REVOCATION OF 
LICENSES 


BY JOHN J. MORTIMER* AND 
PATRICK W. DUNNE ** 


INTRODUCTION 


TWO IMPORTANT FUNCTIONS of government are (1) the regula- 
tion of persons, activities, and things in the interest of public health, wel- 
fare, and morals, and (2) the raising of revenue from particular trades, occu- 
pations, and businesses. Expansion of these functions has been a characteristic 
of modern law. 

With the advent of complicated machines and with the growth of 
social consciousness and economic interdependence, government has found 
it necessary to regulate an ever-increasing number of private affairs. The 
private activity need only be affected with the public good to justify its 
subjection to the police power, and today public good is broadly construed. 

In order to rehabilitate, modernize, and expand services, the state and 
its local subdivisions have been engaged in a constant quest for funds. 
Especially in Illinois, this quest has been hampered by archaic constitutional 
restrictions which have forced the greater use of occupation taxes. Because 
of the recent defeat of the attempts to amend the revenue article of the 
Illinois Constitution, increased government spending will have to be financed 
by higher property taxes unless there is a more widespread use of the occu- 
pation taxes. It is conceivable that this expansion might culminate in a 
general payroll tax imposed on all occupations, trades, or other activities. 
Such a tax has been upheld in the states of Kentucky ! and South Dakota ? 


* JOHN J. MORTIMER. Pre-legal education, University of Illinois; LL.B. 
1934, Chicago Kent College of Law; Assistant Corporation Counsel, 
City of Chicago, 1935-1946; Head of Public Improvements Division, 
1946-1949; First Assistant Corporation Counsel, 1949-1950; Corpora- 
tion Counsel, 1950-1955; Trustee, National Institute of Municipal Law 
Officers, 1950-1955; partner of the firm of Mortimer, Nolan, O'Malley 
& Dunne, Chicago, Illinois. 


** PATRICK W. DUNNE. LL.B. 1950, Loyola University; Assistant Cor- 
poration Counsel, City of Chicago, 1950-1955; partner of the firm of 
Mortimer, Nolan, O’Malley & Dunne, Chicago, Illinois. 


1 Louisville v. Sebree, 308 Ky. 420, 214 S.W.2d 248 (1948). 
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and has been reviewed by commissions studying revenue needs of Illinois 
governments.® 

Licensing is the device most commonly used by government in the 
exercise of its police power and its power to raise revenue from occupations. 
With the expansion of these powers has come the greater use of the licens- 
ing tool, which, of course, has been attended by restraints on the rights of 
the individual. Licensing primarily involves problems concerning the extent 
to which legitimate public interest requires and, therefore, permits an in- 
fringement upon individual rights. Because of its expanded use and its effect 
on the basic rights of the citizenry, a critical analysis seems necessary. 

We are here concerned with the grant and revocation of licenses. In 
this area, there is the actual application of governmental power to the indi- 
vidual. The practical problems of running a well ordered state are met. 
Abstract constitutional principles, such as due process, separation of powers, 
and search and seizure, are examined. 

More particularly we are here concerned with the grant and revocation 
of licenses by local governments. In analyzing any activity of local gov- 
ernments, the source of their powers should be noted. In Father Basil’s 
Lodge, Inc. v. Chicago,* it was said: 


“ 


.... It is well settled that a city, like all other municipal corpora- 
tions, derives its existence and its power from the General Assembly; 
that it possesses no inherent power; that in order to legislate upon, or 
with reference to, a particular subject or occupation, it must be able to 
point to the statute which gives it the power to do so; that statutes 
granting powers to municipal corporations are strictly construed, and 
any fair or reasonable doubt of the existence of an asserted power is 
resolved against the municipality which claims the right to exercise it; 
that the only implied powers which a municipal corporation possesses 
and can exercise are those which are necessarily incident to powers 
expressly granted; and that since a city has no power except by dele- 
gation from the General Assembly, in order for it to license or regulate 
any occupation, the power to do so must be expressly granted or be 
necessarily implied in, or incident to, other powers which are expressly 
granted.” 5 


Since local governments are creatures of the state with all powers of 
legislative enactment emanating from the General Assembly, the exercise of 
these powers of local government is the exercise of the powers of the Gen- 
eral Assembly, subject to the same limitations as actions of the General 
Assembly.® If the state cannot revoke a license without notice and hearing, 
it cannot authorize local governments to do so. 


3 REPorT OF THE Mayor’s COMMISSION ON REVENUE (Chicago, 1952). 
4 393 Ill. 246, 65 N.E.2d 805 (1946). 
5 Id. at 252, 65 N.E.2d at 810. 


6 Great Atlantic and Pacific Tea Co. v. Mayor of Danville, 367 Ill. 310, 11 N.E.2d 
388 (1937). 
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LICENSING BOARDS AND OFFICIALS 


In Illinois, the powers of local government generally are vested in the 
“corporate authorities”? which has been defined as the city council, board 
of trustees, or the council in the commission form of government.§ Even 
when the General Assembly confers a power on a municipality without spe- 
cific designation, the city council or similar body is the authority which 
may exercise it.® 

Where powers are delegated to the city council or similar body the 
powers must be exercised by it as such body and cannot be exercised by 
any other body, nor can such power be delegated to others by it.!° This 
is a recognition that the powers of the corporate authorities are essentially 
legislative in nature and as such are subject to the maxim delegatus non 
potest delegare.11 This does not mean that the council’s exercise of its 
powers must be complete, perfect, absolute, depending upon no conting- 
ency, and conferring no discretion. To establish such a principle in large 
cities would be almost to destroy the government.!? Rather it means that 
the corporate authority cannot divest itself of its proper function to deter- 
mine what the law shall be.1* In applying the prohibition against delegation, 
Illinois courts have often stated: 


“|... ‘The true distinction is between a delegation of power to make 
the law, which involves a discretion as to what the law shall be, and con- 
ferring an authority or discretion as to its execution, to be exercised 
under and in pursuance of the law. The first cannot be done; to the 
latter no objection can be made.’ ” !4 


The corporate authorities alone can perform acts of local governments 
which initiate or enact a permanent law, or lay down a rule of conduct or 
course of policy, for the guidance of citizens or their officers.1® 


TIuy. Rev. Stat. c. 24, § 23-1 (1955). 

8 Jd. § 1-2(2). 

® People ex rel. Faulstich v. McBrien, 311 Ill. App. 653, 37 N.E.2d 576 (3d Dist. 
1941). 

10 Sullivan v. Cloe, 277 Ill. 56, 115 N.E. 135 (1917); Gaddis v. Richland County, 
92 Ill. 119 (1879). 

11In People ex rel. Lockwood & Strickland Co. v. Grand Trunk Ry. Co., 232 Ill. 
292, 83 N.E. 839 (1908), it was said: 

“.... The right to delegate power by municipal authorities springs from the same 
reasons and is controlled in the same way as the delegation of the legislative power by 
the State.” Jd. at 298, 83 N.E. at 842. 

12 People ex rel. Caldwell v. Reynolds, 10 Ill. (5 Gilm.) 1 (1848). 

18R, G. Lydy, Inc. v. Chicago, 356 Ill. 230, 190 N.E. 273 (1934); Welton v. Ham- 
ilton, 344 Ill. 82, 176 N.E. 333 (1931); Block v. Chicago, 239 Ill. 251, 87 N.E. 1011 (1909). 

14R, G. Lydy, Inc. v. Chicago, supra note 13, at 235, 190 N.E. at 275; Welton v. 
Hamilton, supra note 13, at 88, 176 N.E. at 335; Sheldon v. Hoyne, 261 Ill. 222, 226, 
103 N.E. 1021, 1022 (1913). 

15 People v. Centralia, 1 Ill. App. 2d 228, 117 N.E.2d 410 (4th Dist. 1953). 
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SPRING] 


Though the city council and similar bodies are vested with the powers 
of local government which, in so far as declaring the law is concerned, 
cannot be delegated, the council may authorize others to do those things 
that it might properly but cannot understandingly and advantageously do.1® 
The object to be accomplished or thing permitted may be specified and the 
rest left to the agency of others, with better opportunities of accomplishing 
the object or doing the thing in an understanding fashion.17 The mode, 
form, or manner in which the declared law is carried into effect, executed, 
and enforced may be left to hired employees and administrative officials.’ 
No difficulty arises in applying these principles when only ministerial func- 
tions are delegated by the corporate authorities to administrative officials. 
However, the practical operation of government requires that large degrees 
of discretion be vested in the individuals, and herein lies the problem. The 
method or manner of enforcing a law may be left to the reasonable discre- 
tion of administrative officers; but any law that vests in the discretion of 
such officers, unregulated by any rules or conditions, the decision whether 
such law shall be enforced at all with reference to individuals in the same 
class is conferring arbitrary power on individuals and constitutes an un- 
lawful delegation of the power of the city council.1® Whenever discretion 
is placed in an administrative officer it must be exercised within well defined 
limits.2° There must be a standard set out by the council or body conferring 
it to guide the exercise of the discretion. 

Local governments’ powers to regulate and to tax occupations are vested 
in their corporate authorities.21 So also is the licensing power given to the 
city council or similar body.?? In exercising these powers and utilizing this 
device, the city council must determine what the law is, but it may delegate 
to administrative officials the execution and enforcement of the law, and 
this delegation may include discretion so long as it is limited and subject to 
a standard. In practice, most local licensing is handled through administrative 
boards and officials. The city council determines that a certain class in the 
public interest should be licensed, sets out the terms and conditions, and 
leaves the rest to administrative agencies. In order to perform their function 
a myriad of powers are delegated to these administrative agencies. 

Administrative boards and officials may be given power to issue licenses 
to individuals who are subject to the general law set down by the corporate 


16 Block v. Chicago, supra note 13. 

17 Welton v. Hamilton, supra note 13. 

18 Sheldon v. Hoyne, supra note 14; Gundling v. Chicago, 176 Ill. 340, 52 N.E. 44 
(1898). 

19 Sheldon v. Hoyne, supra note 14. 

20R. G. Lydy, Inc. v. Chicago, 356 Ill. 230, 190 N.E. 273 (1934). 

1 Tix. Rev. Stat. c. 24, § 23-1 (1955). 
22 Id. § 23-5. 
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authorities;?* they may be vested with the power to revoke such licenses.”* 
These powers may be ministerial, requiring a public official to do a particular 
thing upon application of one having a distinct legal interest in the doing 
of the act.2> Under the wheel tax ordinance of the City of Chicago, upon 
the filing of a proper application and the payment of a prescribed fee the 
mayor must issue a license.2* The power to grant and revoke may also 
involve discretion, but, as has been said, the discretion must be governed by 
a standard. Ward Baking Co. v. Chicago" held that “failure to comply 
with the licensing ordinance” was a proper guide to administrative revoca- 
tion. In Block v. Chicago,?8 it was held that “obscene and immoral” was a 
sufficient standard for a chief of police to use in granting or refusing motion 
picture licenses. “Good moral character” has often been upheld as a proper 
standard.?® In the recent case of Gadlin v. Auditor of Public Accounts,®° 
such terms as “convenience,” “advantage,” and “need of the community” 
were approved as guides to administrative discretion. As a matter of fact, 
the Illinois Supreme Court has gone so far as to say that “reasonableness” 
is not under all circumstances a prohibited standard.*} 

The need for precision in establishing a standard is tempered by the 
practicability of being specific. The Illinois Supreme Court recognized this 
in the Block case.*? In upholding “obscene and immoral” as a proper stand- 
ard, the court pointed out that it would be impossible to specify in an ordi- 
nance every picture or particular variety of pictures which would be con- 
sidered immoral or obscene, and that no definition could be formulated 
which would afford a better standard than the words of the ordinance. 
The court presumed that the chief of police would perform his duty with 
reason and in accordance with the accepted meaning of words; relief from 
failure to so do would always be found in the courts.®8 

The nature of the business might also affect the need for specific 
standards.’ The liquor industry, which closely affects the public morals, 


? 


*3 Chicago v. Drogasawacz, 256 Ill. 34, 99 N.E. 869 (1912); Gundling v. Chicago, 
supra note 18. 


24 FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND Property § 64 (1928). 


25 People ex rel. Chamberlin v. Trustees of Schools, 319 Ill. App. 370, 49 N.E.2d 
666 (3d Dist. 1943). 


26 MuNIcIPAL Cope or Cuicaco § 29-4 (1939). 
27 340 Ill. 212, 172 N.E. 171 (1930). 
28 239 Ill. 251, 87 N.E. 1011 (1909). 


29Fast Alton v. Arst, 386 Ill. 224, 53 N.E.2d 929 (1944); People ex rel. Odell v. 
Flaningam, 347 Ill. 328, 179 N.E. 823 (1932); Harrison v. People ex rel. Raben, 222 
Ill. 150, 78 N.E. 52 (1906). 


30 414 Ill. 89, 110 N.E.2d 234 (1953). 
31 Jaffe v. Cruttenden, 412 Ill. 606, 107 N.E.2d 715 (1952). 

32 Supra note 28. 

383 See also Klafter v. Examiners of Architects, 259 Ill. 15, 102 N.E. 193 (1913). 
34 FREUND, THE Potice Power §§ 563, 564 (1904). 
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is particularly susceptible to harmful practices. In the recent cigarette 
vending-machine ordinance of the City of Chicago, it was deemed necessary 
to guard against the forcible installation of machines.** Effective regulation 
requires a certain degree of latitude in such businesses, and this justifies a 
vague standard. It should be noted, however, that occupations, concerning 
which vague standards have been sustained, are traditionally looked upon 
as privileges which could be withheld.*® 

As a necessary incident to the grant and revocation of licenses, admin- 
istrative bodies may be given the power to determine facts.3* This fact- 
finding power may take the form of inspecting premises,3* examining quali- 
fications,*® or conducting hearings.*° Ascertainment of facts often is coupled 
with the application of the law to the facts, and, when this is so, administra- 
tive action is subject to the additional attack that a delegation of judicial 
power has been made. Illinois courts have recognized the difficulty of sepa- 
rating the judiciary from other departments of government.*! They have 
consistently upheld the exercise of quasi-judicial powers by administrative 
boards and officers when such exercise was incidental to the duty of admin- 
istrating the law relating to the regulation of a particular business.*? 

Administrative power with regard to facts may consist of gathering in- 
formation and making recommendations to the corporate authorities. The 
Public Passenger Vehicle Ordinance of the City of Chicago empowers an 
administrative officer to enter upon an investigation to determine whether 
public convenience and necessity requires an increase in the number of 
taxicabs, leaving to the City Council the final decision whether the number 
should be increased.** But it seems that the fact-finding power of boards 
and officials might be much more extensive than this. In People ex rel. 
Morrison v. Cregier,** it was held that power may be conferred on officials 
to determine the number and location of dramshops. The power to pass 
upon the location of currency exchanges has been properly delegated to the 
state auditor.** Besides being empowered to investigate facts, either in the 
quasi-judicial sense to determine whether a license should be issued or taken 
away from a particular individual, or in a quasi-legislative sense to make 


35 MunicipaL Cope or Cuicaco § 178-21.2 (1939), as amended June 30, 1954. 
36 Schwuchow v. Chicago, 68 Ill. 444 (1873). 
37 Block v. Chicago, 239 Ill. 251, 87 N.E. 1011 (1909). 


38 Chicago v. R. & X. Restaurant, Inc., 369 Ill. 65, 15 N.E.2d 725 (1938); Evanston 
v. Wazau, 364 Ill. 198, 4 N.E.2d 78 (1936). 


39 East Alton v. Arst, 386 Ill. 224, 53 N.E.2d 929 (1944). 
40 See discussion at p. 42 infra. 

41 Klafter v. Examiners of Architects, 259 Ill. 15, 102 N.E. 193 (1913). 

42 Gadlin v. Auditor of Public Accounts, 414 Ill. 89, 110 N.E.2d 234 (1953). 
43 MunicipaL Cope or Cuicaco § 28-22.1 (1939), as amended Jan. 30, 1952. 
44 138 Ill. 401, 28 N.E. 812 (1891). 

#5 Gadlin v. Auditor of Public Accounts, supra note 42. 
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recommendations as to future law, administrative officers may be given the 
power to bring in witnesses and compel testimony.*® 

When administrative agencies are given the duty to grant and revoke 
licenses, they must, of necessity, interpret and construe their statutory au- 
thority. However, they may not make the law or extend its operation. 
Where an ordinance, conferring licensing power on a particular agency, is 
ambiguous, its long standing interpretation by that agency, acquiesced in by 
the people and the corporate authorities, will be given great weight.*? 

Local licensing boards and officials may be vested with the power to 
make rules and regulations. In People v. Roth,*® the Supreme Court of 
Illinois stated: 


‘ 


‘,... In order to accomplish the ends of local government it has been 
found expedient to create various boards and commissions, which are 
charged with the duty of supervising, directing and controlling par- 
ticular subjects, and to authorize such boards to formulate rules to 
carry out the object in view, and it has usually been held in this and 
other States that the granting of such power by the legislature was not 
a grant either of legislative or judicial power.” *° 


Rules may establish the manner in which the internal affairs of the licens- 
ing agency are to be conducted.®° They may prescribe the procedure for 
obtaining licenses and the forms of application. It has even been held that 
the licensing authority may establish uniform standards to be observed by 
accredited educational institutions.51 Here again, however, some legislative 
formula must guide the licensing body, and that body cannot alter or extend 
its statutory authority.®? All rules of local boards and officials must be rea- 
sonable, uniform, and fair, and these rules are subject to judicial review.®* 

Licensing boards and officials, like all administrative agencies, are the 
product of necessity. Increased regulation and taxation have forced their 
development and growth. They seem the only efficient method by which 
to handle the maze of detail created by the regulation and taxation of count- 


46 Illinois Bell Tel. Co. v. Commerce Comm’n, 414 Ill. 275, 111 N.E.2d 329 (1953); 
People ex rel. Chicago v. Schreiber, 322 Ill. App. 452 (1st Dist. 1944). 


47 Nye v. Foreman, 215 Ill. 285, 74 N.E. 140 (1905); People ex rel. Powell v. Board 
of Education, 343 Ill. App. 382, 99 N.E.2d 592 (1st Dist. 1951). 


48 249 Ill. 532, 94 N.E. 953 (1911). 

49 Id. at 536, 94 N.E. at 954. 

50 Pekin v. Industrial Comm’n, 341 Ill. 312, 173 N.E. 339 (1930); Freunp, ApMIN- 
ISTRATIVE POWERS OVER PERSONS AND Property § 112 (1928). 

51 Kettles v. People, 221 Ill. 221, 77 N.E. 472 (1906). 

52 Ruby Chevrolet, Inc. v. Department of Revenue, 6 Ill. 2d 147, 126 N.E.2d 617 
(1955). 

58 People v. Witte, 315 Ill. 282, 146 N.E. 178 (1924). A well reasoned discussion of 
the rule-making power of administrative agencies appears in Porter v. Rockford, R.I. & 
St. L. R.R. Co., 76 Ill. 561 (1875). 
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less different occupations and businesses. The extent of their powers is only 
limited by the extent of the power of their creator and the doctrine of sepa- 
ration of powers. 


TERMS, CONDITIONS, AND PROVISIONS 
OF LICENSING ORDINANCES 


It is well settled that licensing ordinances must be uniform, fair, and 
impartial in their operations; they must be reasonable and not arbitrary. An 
ordinance is not void simply because it discriminates against an individual 
or group, or because it affects one class and not another. Every legislative 
act is discriminatory in the sense that it is inclusive as to some class or group, 
or some human relationships, transactions, or functions, and exclusive as to 
the remainder. A classification contained in an ordinance is never unreason- 
able or arbitrary where there is some basis for differentiation between the 
classes or subject matters included as compared to those excluded from its 
operation.®4 


Classification 


The federal and state constitutions provide that no person shall be 
deprived of life, liberty, and property without due process of law. The 
due process clause, however, does not limit the exercise of the state’s police 
power unless the legislation is an arbitrary, unreasonable, or improper use 
of such power. Under the police power, those things which are injurious 
to the public may be suppressed and prohibited. Other things, businesses, 
or occupations, which may or may not be injurious to the public, depending 
upon the manner in which they are managed or conducted, may be licensed 
for the purpose of regulation.®* Licenses for regulation can only be justified 
on the ground that there is something in the nature of the occupation which 
requires the exercise of the police power.5® Local governments may enact 
licensing regulations affecting only one particular group of inhabitants, and 
this is not to be condemned if there is some fair reason, related to the pur- 
poses of the ordinance, for the application of the law to the class affected 
which does not also require with equal force its application to others whom 
it leaves untouched.5’ Thus in Chicago v. R. @ X. Restaurant, Inc.,5° an 
ordinance regulating the conditions surrounding the sale and handling of 
food and drink was upheld as tending to promote the health of the public 


54 Father Basil’s Lodge, Inc. v. Chicago, 393 Ill. 246, 65 N.E.2d 805 (1946). 

55 Lamere v. Chicago, 391 Ill. 552, 63 N.E.2d 863 (1945). 

56 Father Basil’s Lodge, Inc. v. Chicago, supra note 54; Doe v. Jones, 327 Ill. 387, 
158 N.E. 703 (1927); Frazer v. Shelton, 320 Ill. 253, 150 N.E. 696 (1926); Bessette v. 
People, 193 Ill. 334, 62 N.E. 215 (1901). 

57 Father Basil’s Lodge, Inc. v. Chicago, supra note 54. 


58 369 Ill. 65, 15 N.E.2d 725 (1938). 
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and guard against disease. Regulation of the sale of milk has been held to 
bear a reasonable relationship to the preservation of public health.5® An 
ordinance distinguishing automatic sound devices and containing a prohibi- 
tion against obscene records and against the operation of automatic musical 
devices in any manner that would disturb the peace was held to be a proper 
regulation under the police power in Lamere v. Chicago.© 

The Illinois constitution authorizes the taxation of any and all occu- 
pations.*t The occupation may in no way affect the public health, welfare, 
and morals and yet be licensed in order to raise revenue.®? The only limita- 
tion on this taxing power is that it must be by general law and uniform as 
to the class upon which it operates.** Here again it may be said that a local 
government may require a license of one particular group of citizens and 
not of others, and this is not unlawful discrimination as long as there is 
some reasonable basis for the differentiation. In the case of revenue licenses, 
however, it does not seem necessary to go further, as it was in the case of 
regulation licenses, and say that the differentiation must bear a relationship 
to the purposes of the ordinance. The purpose of taxing ordinances is to 
raise revenue, and logically there is no distinction between occupations when 
the purpose of the law is to provide funds for governmental operations. It 
is for the legislature to determine who shall be taxed and great latitude is 
given in the classification of trades, callings, businesses, and occupations for 
the purpose of taxation.** As long as there is a difference and such difference 
is not unreasonable, capricious, and arbitrary, but rests upon some reason- 
able consideration of public policy, revenue classifications will be upheld. 
In Johnson v. Halpin,® cigarettes were found to be sufficiently different 
from other tobacco products to justify a separate tax treatment. People v. 
Deep Rock Oil Corp.® upheld a tax imposed on gasoline when there was 
none on other kinds of motor fuel. In the recent case of Peoples Gas Light 
and Coke Co. v. Chicago," the Supreme Court of Illinois upheld a differ- 
entiation for tax purposes between the sale of energy produced by natural 
gas and the sale of energy produced by electricity. There the court cited 
with approval Heisler v. Thomas Colliery Co.,® which distinguished bitu- 
minous coal from anthracite coal for tax purposes. 























59 Koy v. Chicago, 263 Ill. 122, 104 N.E. 1104 (1914). 
60 Supra note 55. 

61 Metropolis Theater Co. v. Chicago, 246 Ill. 20, 92 N.E. 597 (1910); Bessette v. 
People, 193 Ill. 334, 62 N.E. 215 (1901). 
62 Banta v. Chicago, 172 Ill. 204, 50 N.E. 233 (1898). 
68 ILL. Const. art. IX, § 1. 


64 Chicago v. Willett Co., 1 Ill. 2d 311, 115 N.E.2d 785 (1953); Reif v. Barrett, 355 
Ill. 104, 188 N.E. 889 (1933). 


85 413 Ill. 257, 108 N.E.2d 429 (1952). 
66 343 Ill. 388, 175 N.E. 572 (1931). 
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Observance of Ordinances 


A common provision in licenses is that the licensee shall observe the 
ordinances of the government regulating the licensed business. Sometimes 
failure to observe this provision is made grounds for revocation. Other times 
licensees are compelled to post a bond for its faithful performance. A pro- 
vision such as this with its revocation and bonding incidents has frequently 
been upheld.® It is said that this provision relates to legal and valid ordi- 
nances which are enforced or which may become enforced, and does not 
require licensees to waive their constitutional rights.” The provision may 
take a broader form requiring a licensee to observe all ordinances of the 
city. In Spiegler v. Chicago,” such a broad provision was upheld but the 
court construed it as meaning observance of the ordinances of the city bear- 
ing upon the subject covered by the licensing ordinance. The court stated 
that in construing the provision, if two constructions could be placed 
thereon, one of which would render it meaningless and void and one of 
which would make it a valid enactment, the one which would make it valid 
should be adopted. This seems to recognize the principle that provisions of 
a regulatory ordinance are proper when they are reasonably related to the 
purpose of the regulation and when that purpose is one within the police 
power.” 


Inspections, Examinations, and Reports 


Licensing ordinances may properly require the keeping of books and 
records,"* the furnishing of reports,** and the allowing of inspection of 
books “5 and premises.** As was said in Bartlett Frazier Co. v. Hyde:™ 


“The Amendment, which declares the right of the people to be secure 
in their persons and papers against unreasonable search, cannot be ap- 
plied to regulations which require reports and disclosures in respect to 
a business which is affected with a public interest, so far as such dis- 


69 Wiggins v. Chicago, 68 Ill. 372 (1873); Harrison v. People ex rel. Stern, 121 
Ill. App. 189 (1st Dist. 1905). 

7 Chicago v. Adelman, 326 Ill. 58, 156 N.E. 791 (1927). 

71216 Ill. 114, 74 N.E. 718 (1905). 

72 McWhorter v. Settle, 202 Ga. 334, 43 S.E.2d 247 (1947); Suddreth v. Charlotte, 
223 N.C. 630, 27 S.E.2d 650 (1943); Large v. Elizabethton, 185 Tenn. 156, 203 S.W.2d 
907 (1947); Miller v. Memphis, 181 Tenn. 15, 178 S.W.2d 382 (1944). 

73 United States v. Shissler, 7 F. Supp. 123 (N.D. Ill. 1934); Launder v. Chicago, 
111 Ill. 291 (1884). 

74 United States v. Shissler, supra note 73. 

7% People v. Allen, 407 Ill. 596, 96 N.E.2d 446 (1950); Launder v. Chicago, supra 
note 73. 

76 People v. Allen, supra note 75; People v. Levy, 370 Ill. 82, 17 N.E. 2d 967 (1938); 
Chicago, Wilmington and Vermilion Coal Co. v. People, 181 Ill. 270, 54 N.E. 961 (1899). 


7765 F.2d 350, 351-52 (7th Cir. 1933). 
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closures may be reasonably necessary for the due protection of the 
public. . . . Indeed, where public interest requires it, the right of visita- 
tion and disclosure has been extended even to business not charged with 
a public interest, as witness the taxing power, where the requirement of 
income reports and the right to inspect private books and papers have 
been definitely upheld.” 


Thus in Launder v. Chicago,"® the Illinois Supreme Court sustained a re- 
quirement that pawnbrokers keep certain kinds of records and make them 
available to city officials, as a reasonable means to keep the pawnbroker 
business free from stolen goods. In People v. Allen,” similar requirements 
imposed on used car dealers were upheld. The court said that the constitu- 
tional prohibition against search and seizure does not extend to all searches 
and seizures, but is intended only as a guard and shield against unreasonable 
ones. Since the keeping of records and the inspection of premises aid in 
preventing thefts, the court held that no unreasonable search was involved.®° 


Burden of Collecting Taxes 








An interesting controversy arose over the terms and provisions of the 
short-lived City of Chicago cigarette tax. The General Assembly gave cor- 
porate authorities of municipalities authority to tax persons engaged in the 
business of selling cigarettes at retail, to provide for the administration and 
enforcement of such tax, and to provide for the collection of the tax from 
the persons subject to the tax or their suppliers, or from the taxpayers and 
suppliers, as the corporate authorities determined to be necessary and prac- 
ticable.§1 Pursuant to this authority, the City of Chicago imposed a tax 
at the rate of one cent per package on retail cigarette dealers. By this ordi- 
nance the City of Chicago placed the burden of collecting the tax on a 
different occupation, namely wholesale tobacco dealers. The wholesalers 
were compelled to keep books and records, make reports, and purchase 
cigarette tax stamps which were to be affixed by them to packages of 
cigarettes before sale to retailers. To compensate the wholesaler for this 
service, the city gave them a discount of ten per cent of the face value of 
each stamp purchased.®? In the attack upon this ordinance, the wholesalers 
maintained that the burden of collection thus placed upon them deprived 
them of their property without due process.** Though there is no Illinois 
























78 Supra note 73. 
79 Supra note 75. 

80In McDougall v. Lueder, 389 Ill. 141, 58 N.E.2d 899 (1945), a provision in the 
Community Currency Exchange Act which required an application for a license to 
“contain such other information as the Auditor may require” was stricken down as an 
unlawful delegation of legislative power to the Auditor. 

81 Tui. Rev. Stat. c. 24, § 23-53.1 (1955). 

82 MuniciIPAL Cope oF CHICAGO c. 178.1 (1939), as amended Dec. 31, 1953. 
83 Zolla Bros.—Silvian, Inc. v. Chicago, 53 Cook Co. Cir. Ct. 13148. 
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Supreme Court decision concerning the propriety of a licensing condition 
. which makes a person engaging in a certain occupation a tax collector, 
this device is familiar in the state. The Motor Fuel Tax Act imposes a tax 
on the use of the highways of Illinois and requires the distributors of 
gasoline to collect it.*° It seems, however, that the United States Supreme 
Court has upheld such a condition. In Pierce Oil Corp. v. Hopkins,®* that 
Court said: 


“The claim that the act violates the due process clause rests upon the 
argument that the tax levied is a privilege tax for the use of the high- 
ways by the purchasers; that the seller is required to pay the tax laid 
on the purchasers; that, unlike those cases where a bank is required to 
pay taxes assessed against stockholders or depositors, . . . the seller is 
not afforded the means of reimbursing himself; and that, moreover, 
the mere process of collecting the tax from the purchaser, and making 
monthly reports and payments, subjects the seller to an appreciable 
expense. A short answer to this argument is that the seller is directed 
to collect the tax from the purchaser when he makes the sale, and that 
a state which has, under its constitution, power to regulate the business 
of selling gasoline (and doubtless, also, the power to tax the privilege 
of carrying on that business) is not prevented by the due process clause 
from imposing the incidental burden.” §* 


In many other jurisdictions, provisions of state laws and municipal ordinances 
imposing the burden of collecting a tax on an occupation other than the 
taxpayer, have been upheld.*®* In the litigation involving the City of Chicago 
cigarette tax, it was maintained that when such a burden of collection is 
placed on someone other than the taxpayer, it is necessary that the collector 
be paid for his services by an adequate discount and that the Chicago dis- 
count was inadequate. This position finds support in one New Hampshire 
decision which holds that a taxpayer could not be made the collector of a 
tax without adequate compensation.*® However, in the recent case of Pueblo 
v. Pullaro,® an ordinance similar to the Chicago cigarette tax ordinance was 


8 Although the Illinois Supreme Court has not passed on this requirement, the 
Illinois Court of Claims has upheld the placing of the burden of collection on one other 
than the taxpayer. Midland Oil Co., 10 Ill. Ct. Cl. 635 (1939); Mitchell and Hills v. 
Illinois, 12 Ill. Ct. Cl. 317 (1942); Weiss v. Illinois, 16 Ill. Ct. Cl. 214 (1947). 

8 Int, Rev. Stat. c. 120, § 422 (1955). 

86 264 U.S. 137, 44 Sup. Ct. 251 (1924). 

87 Jd. at 139, 44 Sup. Cr. at 251. 


88 General Trading Co. v. State Tax Comm’n, 322 U.S. 335, 64 Sup. Cr. 1028 
(1944); Stults Eagle Drug Co. v. Luke, 48 Ariz. 467, 62 P.2d 1126 (1936); Standard Oil 
Co. v. Brodie, 153 Ark. 114, 239 S.W. 753 (1922); Carroll v. Socony-Vacuum Oil Co., 


136 Conn. 49, 68 A.2d 299 (1949). 
89 Opinion of the Justices, 88 N.H. 500, 190 Atl. 801 (1937). 
% 130 Colo. 354, 275 P.2d 938 (1954). 





40 LICENSING BY LOCAL GOVERNMENTS _ [Vot. 1957 


upheld, and the Supreme Court of Colorado said that a seller of cigarettes 
could be required to collect a tax from a purchaser without compensation 
and could be required to keep accurate records thereof. The Colorado deci- 
sions seems to be supported by the weight of authority. 


Bonds and Insurance 


It has long been held that the filing of an indemnity bond may be a 
valid requirement of a licensing ordinance.®? However, such a bond must 
be conditioned in view of the objects and purposes of the licensing ordi- 
nance.*? In Weksler v. Collins,®* a provision requiring a policy of insurance 
from taxicab operators was upheld. The court said: 


“.... The right to require indemnity for the payment of valid claims 
for personal injuries, as explicit and extensive as that here required, has 
been recognized as reasonably incidental to the exercise of the police 
power of the State or municipality. . . . If in the conduct of a business 
upon the streets of a city for hire the public is endangered, there is not 
only the right but also the duty of regulating it, and such regulation 
may properly include the requirement of a bond to secure the payment 
of damages.” % 


A provision requiring insurance need not be limited to particular businesses, 
like taxicabs, which are in the nature of a privilege. The United States 
Supreme Court has ruled that a state may require users of motor vehicles 
on the public highways to file contracts providing adequate insurance for 
the payment of judgments recovered for certain injuries resulting from their 
operation, and a state may, consistently with the Federal Constitution, dele- 
gate a part of this power to municipalities.%* Besides public liability and 
property damage insurance, it may be required that licensees take out work- 
men’s compensation insurance so long as such requirement is in aid of the 
police power thus exercised.®” 


%1 Rainier Nat. Park Co. v. Martin, 18 F. Supp. 481 (W.D. Wash. 1937), aff’d, 302 
US. 661, 58 Sup. Ct. 472 (1937) (mem. dec.); Johnson v. Diefendorf, 56 Idaho 620, 
57 P.2d 1068 (1936); Great Atlantic & Pacific Tea Co. v. McCanless, 178 Tenn. 354, 
157 S.W.2d 843 (1942). It seems that the Chicago cigarette tax will not elicit from the 
Illinois Supreme Court its views on this subject. The case never proceeded from the 
Circuit Court of Cook County because the city cigarette tax was repealed by the impo- 
sition of a general municipal sales tax. 

92 Wiggins v. Chicago, 68 Ill. 372 (1873). 

%3 Price v. People, 193 Ill. 114, 61 N.E. 844 (1901), reversed on other grounds in 
Mathews v. People, 202 Ill. 389, 408-9, 67 N.E. 28, 35 (1903). 

% 317 Ill. 132, 147 N.E. 797 (1925). 

% Id. at 142, 147 N.E. at 801. 

% Sprout v. South Bend, 277 U.S. 163, 48 Sup. Ct. 502 (1928), reversing 198 Ind. 
563, 153 N.E. 504, 154 N.E. 369 (1926). 

*TIn Jones v. Chicago, 348 Ill. App. 310, 108 N.E.2d 802 (1st Dist. 1952), the 
public liability, property damage, and workmen’s compensation provisions of the Chicago 
Public Passenger Vehicle Ordinance were upheld. 




















Spring] GRANT AND REVOCATION OF LICENSES 





Assignment of Licenses 


Provisions limiting the assignability of licenses have been upheld.** As 
a matter of fact, the weight of authority seems to be that in the absence of 
pertinent provisions, licenses are not assignable.®® Restrictions on assignability 
are often coupled with the fixing of the number of licenses to be issued.? 
This is a dangerous practice on the part of corporate authorities since it 
encourages traffic in licenses. 


Enforcement 


Enforcement of local licenses may be secured by the imposition of a 
fine or limited imprisonment. Section 23-106 of the Cities and Villages Act 
provides that no fine or penalty shall exceed $200.00 and no imprisonment 
shall exceed six months for one offense.1®! A suit to recover a penalty for 
violation of a city licensing ordinance is a quasi-criminal prosecution.? 
Although section 23-106 limits the penalty provisions for violations of mu- 
nicipal ordinances, each day of violation may constitute a separate offense.!® 
Once a license has been issued, the most effective and widely used method 
of enforcement is the power of revocation. To a more limited extent, sus- 
pension is used.1°4 


Nature of Business 


The nature of the business regulated may have an important effect on 
the propriety of the terms, provisions, and conditions of the licensing ordi- 
nance. There are certain occupations which may be prohibited, and the 
consequences of this fact permit a much more stringent degree of regulation 
than that which can be applied to ordinary occupations.1° This proposition 
was recognized in the early case of Schwuchow v. Chicago,!°* when the 
Illinois Supreme Court said: 


“These restraints are not like such as restrict the ordinary avocations 
of life, which advance human happiness, or trade and commerce—that 
neither produce immorality, suffering nor want. This business is, on 
principle, within the police power of the State, and restrictions which 
may rightfully be imposed upon it might be obnoxious as an illegal 
restraint of trade when applied to other pursuits. The city, then, had a 


98 Hoyt v. McLaughlin, 250 Ill. 442, 95 N.E. 464 (1911); Jones v. Chicago, supra 
note 97. 

*9 Munsell v. Temple, 8 Ill. (3 Gilm.) 93 (1846); 53 C.J.S., Licenses § 45 (and case 
cited therein) (1948). 

100 MunicipaL Cope or Cuicaco §§ 28-9, 28-22.1 (1939), as amended Dec. 20, 1951, 
Jan. 30, 1952, and Dec. 30, 1952. 
101 TnL, Rev. Stat. c. 24, § 23-106 (1955). 
102 Wiggins v. Chicago, 68 Ill. 372 (1873). 
108 Hampton v. Chicago, M. & St. P. Ry. Co., 118 Ill. App. 621 (2d Dist. 1905). 
104 For a discussion of revocation and suspension, see p. 45 infra. 
105 Bloomington v. Ramey, 393 Ill. 467, 66 N.E.2d 385 (1946). 
106 68 Ill. 444 (1873). 
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right to make it a condition that appellant’s grocery should be closed 
on election days, on thanksgiving days, fast days, holidays, Sundays, or 
other days, or might have imposed as a condition that appellant should 
close his grocery at a particular hour on each evening; and for a viola- 
tion of any of these conditions, have provided for a forfeiture of his 
license. They had the power to insert, as they have done, each and all 
of the prohibitions contained in his license; and the power grows out 
of the fact that it was discretionary to prohibit such sale of liquors, or 
license it on such terms as they might choose.” 17 


The court today persists in this view of the liquor industry. In Hornstein 
v. Liquor Control Comm’n,!8 the court upheld a provision of the Liquor 
Control Act which required a licensee to submit to examination, saying that 
while a licensee “has a constitutional privilege against self incrimination, he 
has no constitutional privilege to operate a tavern. . . .” 1° 

Even businesses not as intimately connected with the public morals as 
the liquor business may be prohibited and, therefore, subjected to more 
rigorous regulation. The use of streets or highways as a place of business 
is looked upon as a special privilege.1!° Being such a special privilege, the 
corporate authorities may “prohibit or condition as it sees fit” their use.1! 
Similarly, public utility franchises may contain conditions and impose restric- 
tions which the corporate authorities would have no authority to impose 
under its general charter powers, and, if the utility company accepts the 
grant, it is bound by the conditions.!!2_ On this basis, the City of Chicago 
has inserted fair employment practice provisions in its Public Passenger 
Vehicle Ordinance 143 and its Commonwealth Edison Franchise Ordinance, 
though it is difficult to point to any general power delegated to cities and 
villages by the General Assembly which authorizes the regulation of dis- 
crimination based on race, color, or creed.14 












PROCEDURE BEFORE LOCAL LICENSING 
BOARDS AND OFFICIALS 


In recent years, progress has been made in affording licensees procedural 
safeguards against administrative action on the state level of Illinois govern- 
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ment. Most statutes providing for the revocation of state licenses grant some 
-form of notice and hearing whether or not constitutional rights require it. 
The Chicago and Illinois Bar Associations are presently preparing for sub- 
mission to the legislature a bill which would establish a uniform minimum 
procedure for almost all licensing activities of the state. This bill affords 
notice, hearing, and many other protections to licensees. 

Progress on the state level has not been reflected in local licensing. 
Whether or not a local licensee is entitled to notice and hearing often rests 
purely on constitutional considerations. In the major cities throughout the 
state, little effort has been made to establish uniform administrative pro- 
cedure concerning licenses. Often it is necessary to invoke the activities 
of several different departments in order to obtain a license. Many times 
municipal licenses are revoked without the licensee ever presenting his side 
of the controversy. 

In General 


Licenses are issued and revoked in accordance with the procedure set 
out in the governing statute or ordinance.'!® Licensing boards and officials, 
under certain conditions, set up general procedural rules which also must 
be followed.4® Ordinarily, an application must be filed in order to obtain 
a license,!!7 and that application must be acted upon by the proper admin- 
istrative official.1® However, a previous application in writing is not essen- 
tial to the validity of a license.'!® Illinois courts do not seem concerned with 
technicalities in the grant of licenses. As long as there is substantial com- 
pliance with the law and a license is issued and accepted, the courts are 
satisfied.!2° It has even been held in Illinois that a receipt for a license fee 
may constitute a license.!*1 In the City of Chicago, generally, applications 
for licenses are filed with the city clerk and the power of revocation is vested 
with the mayor.!*? 


Notice and Hearing upon Issuance 


Procedure before local licensing bodies involves primarily the problem 
of due process of law. The purpose of the constitutional requirement of due 


115 53 C.J.S., Licenses § 39 (1948). 

116 FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND Property § 112 (1928); 
see discussion at p. 34 supra. 

117 Gale v. United States Brewing Co., 181 Ill. App. 381 (1st Dist. 1913). 

118 Duquesne v. Fincke, 269 Pa. 112, 112 Atl. 130 (1920). 

119 Swarth v. People, 109 Ill. 621 (1884). 

120 [bid. 

121 Ayres v. Chicago, 239 Ill. 237, 87 N.E. 1073 (1909). 

122 MuniciPAL Cope oF Cuicaco §§ 101-4, 101-27 (1939). Chapter 101 is the general 
licensing section of the Chicago Municipal Code. Though it confers general powers on 
various city officials over different phases of licensing and though it is applicable to all 
licenses not particularly excepted, it cannot be looked upon as an attempt toward uni- 
fied procedure. It deals with the duties of the departments of government and not the 
rights of licensees. 
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process is to protect every person in his personal and property rights against 
the arbitrary action of any person or authority.1*3 It has been said that pro- 
cedural due process of law requires that “every man shall have the protec- 
tion of his day in court and the benefit of the general law, a law which hears 
before it condemns, which proceeds not arbitrarily or capriciously but upon 
inquiry and renders judgment only after trial, so that every citizen shall 
hold life, liberty, property and immunities under the protection of the gen- 
eral rules which govern society.” 124 Due process of law does not necessarily 
imply judicial proceedings! Orderly proceedings according to estab- 
lished rules that do not violate fundamental rights must be observed, but 
there is no vested right in any particular remedy or form of proceedings.1*¢ 
In People ex rel. State Bd. of Health v. Apfelbaum,!*" it was said: 


“....A general law, administered in its regular course according to the 
form of procedure suitable and proper to the nature of the case, con- 
formable to the fundamental rules of right and affecting all persons alike, 
is due process.” 128 


Thus the right to procedural due process of law can be satisfied by admin- 
istrative agencies affording notice and an opportunity to be heard.1*° 

As a practical matter, in so far as procedure is concerned, a distinction 
often is made in licensing ordinances between grant and revocation. Notice 
and hearing may be required before revocation, but not before issuance. 


In his work Administrative Powers Over Persons and Property, Ernest 
Freund states that in licensing legislation, hearings before issuance are pro- 
vided in order to gain from other members of a given occupation their 
objection to a particular grant.42° Mr. Freund notes that “the hearing has 
not been generally regarded or treated as a requirement of due process on 
behalf of the applicant, who by reason of taking the initiative in the matter 
is presumed to have in the nature of things the fullest opportunity of pre- 
senting his case.” 11 

The distinction might be justified by the terms of licensing ordinances 
themselves. Issuance, in most licensing legislation, is much more ministerial 
than revocation. Frequently, administrative officials have no discretion in 


128 Klafter v. Examiners of Architects, 259 Ill. 15, 102 N.E. 193 (1913). 

124 Durkin v. Hey, 376 Ill. 292, 300, 33 N.E.2d 463, 466 (1941). 

125 Reetz v. Michigan, 188 U.S. 505, 23 Sup. Ct. 390 (1903). 

126 Klafter v. Examiners of Architects, supra note 123. 

127251 Ill. 18, 95 N.E. 995 (1911). 

128 Tq, at 27, 95 NLE. at 998. 

129 Black Hawk Motor Transit Co. v. Commerce Comm’n, 398 Ill. 542, 76 N.E.2d 
478 (1947); Chicago v. O’Connell, 278 Ill. 591, 116 N.E. 210 (1917). 
130 FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY § 55, at 107, 108 

1928). 
131 7d, at 107-108. 
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so far as issuance is concerned, but wide discretion in revocation.1°? So 
. also the distinction might rest on an estoppel theory; once a license is 
issued, the licensee acts in reliance thereon by investing large sums of 
money.1*8 
The United States Supreme Court considered this matter in Goldsmith 
v. Board of Tax Appeals.18* In that case an accountant was refused the 
right to practice before a federal agency because of alleged deficiencies in 
his character. No opportunity was afforded him to show his good character. 
The Court held that, in order to satisfy the due process requirement, notice 
and an opportunity to be heard and to answer were necessary before a refusal 
of the license to practice would be upheld. The Court, thereby, placed 
issuance of licenses on the same basis as revocation. The Supreme Court of 
Illinois in Klafter v. Examiners of Architects '* said: 


6“ 


.... This court held in People v. Apfelbaum, . . . that there was no 
distinction between granting a license and revoking one already granted; 
that each was the exercise of the police power; that the object in both 
cases was to exclude an incompetent or unworthy person from the 
practice of his profession. . . .” 1%8 


In the Klafter case and the case cited therein, the precise point of whether 
due process affects grant and revocation alike was not directly involved. 
In recent years, the courts have recognized that the liberty guaranteed by 
the constitution includes the right of every man to be free in the use of 
his power and faculties to pursue any occupations or business he may 
choose, subject only to the restraint necessary to secure the public wel- 
fare.187 With this recognition, logic requires that the same principles of law 
be applicable to both grant and revocation of licenses. 


Notice and Hearing upon Revocation 


There is confusion among the text writers and the courts on whether 
due process of law requires notice and hearing before revocation. This con- 
fusion is due partly to the expanded use of licensing. With so many occu- 
pations which are not per se harmful being subjected to regulation and 
taxation, basic concepts of licensing have broken down. 

Some early decisions justified the lack of notice and hearing on an 
estoppel theory. If a licensing ordinance provided for summary revocation 


182 See FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND Property § 55 n. 7, at 
109 (1928). 

183 Yellow Cab Co. v. Chicago, 396 Ill. 388, 71 N.E.2d 652 (1947). 

184 270 U.S. 117, 46 Sup. Cr. 215 (1926); see also Bratton v. Chandler, 260 U.S. 110, 
43 Sup. Cr. 43 (1922). 
185 259 Ill. 15, 102 N.E. 193 (1913). 
136 JJ, at 18, 102 N.E. at 194. 
187 Father Basil’s Lodge, Inc. v. Chicago, 393 Ill. 246, 65 N.E.2d 805 (1946). 
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and an individual accepted a license thereunder, he was bound by the terms 
of the grant. In Wiggins v. Chicago,!*8 the constitutionality of an ordinance 
regulating auctioneers was challenged. This ordinance subjected the licensee 
to revocation at the discretion of the mayor without notice and hearing. 
The Supreme Court of Illinois recognized that the business of auctioneers 
could not be prohibited, but sustained the ordinance, saying: 


‘ 


‘.... By accepting and acting under this license, appellant assented to 
its terms, and that the mayor might, at his discretion, revoke it, and he 
has no grounds to say that the mayor had no power, and that it could 
only be revoked by a judicial sentence.” 1%° 


Other decisions, especially in foreign jurisdictions, have upheld the failure 
to provide notice and hearing on the basis that revocation is purely an ad- 
ministrative act and not a judicial one.!° 

The basis most frequently employed by Illinois courts in passing upon 
the necessity of notice and hearing before revocation seems to involve a 
distinction between “privilege” and “property.” Traditionally, licenses were 
considered a mere privilege conferring no vested right which required the 
protection of the due process clause of the constitutions.141 However, the 
licenses that were considered privileges usually had a very direct effect on 
the public, did not contribute to the betterment of society, and might easily 
have an injurious effect on the public health, welfare, and morals.142 They 


were those pursuits which because of their nature could be prohibited under 
the police power. When the courts were presented with occupations which 
by their nature were not detrimental to the common good, but might be- 
come so by their management, the “privilege” concept began to break down. 
Thus in People v. McCoy,1*8 the Illinois Supreme Court was presented with 
a revocation without notice of a medical license. Medicine, of course, con- 


138 68 Tl. 372 (1873). 


139 Jd, at 378. Propounding the same theory see also Schwuchow v. Chicago, 68 
Ill. 444 (1873); Leach v. Coleman, 188 S.W.2d 220 (Tex. Civ. App. 1945). 

140 Abeln v. Chakopee, 224 Minn. 262, 28 N.W.2d 642 (1947); People ex rel. Lodes 
v. Department of Health, 189 N.Y. 187, 82 N.E. 187, (1907); Child v. Bemus, 17 RI. 
230, 21 Atl. 539 (1891); State ex rel. Continental Insurance Co. v. Doyle, 40 Wis. 220 
(1876); Merrill in his work on Notice seems to draw a similar distinction. He dis- 
tinguishes between legislative and judicial. If an administrative act is general in its effect, 
it is legislative and does not require notice; if it affects particular individuals, it is 
quasi-judicial and requires notice. 1 MERRILL ON Notice § 517 (1952). In Illinois, dictum 
of the supreme court in Klafter v. Board of Examiners, 259 Ill. 15, 102 N.E. 193 (1913), 
seems to subscribe to the proposition that revocation is purely administrative. However 
there are numerous Illinois cases holding revocation quasi-judicial. See Italia America 
Shipping Corp. v. Nelson, 323 Ill. 427, 154 N.E. 198 (1926); People v. McCoy, 125 Ill. 
289, 17 N.E. 786 (1888); People ex rel. Sheppard v. Dental Examiners, 110 Ill. 180 (1884). 


141 Metropolis Theater Co. v. Chicago, 246 Ill. 20, 92 N.E. 597 (1910); see cases 
cited in Carbondale v. Wade, 106 Ill. App. 654 (4th Dist. 1902). 


142 Schwuchow v. Chicago, supra note 139. 
143 125 Ill. 289, 17 N.E. 786 (1888). 
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tributes greatly to society and is not in itself detrimental. The court said: 


“...+ Whether the right to practice medicine or law is property, in the 
technical sense, it is a valuable franchise, and one of which a person 
ought not to be deprived, without being offered an opportunity, by 
timely notice, to defend it.” 144 


in Kalman v. Walsh,!* the court went even further and held that the prac- 
tice of dentistry was a property right within the due process clause of the 
constitution, requiring notice and hearing before revocation of a license to 
practice dentistry. 

Father Basil’s Lodge, Inc. v. Chicago 14° was the occasion for a thorough 
review of the nature of licensing. Though this case did not concern revoca- 
tion or procedural due process, the remarks of the court are revealing: 


“. . .. Section 2 of article II of the constitution of this State and the 
fourteenth amendment of the Federal constitution provide that no per- 
son shall be deprived of life, liberty or property without due process 
of law. ‘Property’ has been defined to include every interest anyone 
may have in any and everything that is the subject of ownership by 
man, together with the right to freely possess, use, enjoy or dispose of 
the same; and this right of user, which is a part of the property right 
guaranteed by the constitutions, cannot be wholly taken away or limited 
by the State except insofar as it may become necessary for the indi- 
vidual right to yield to the higher and greater law of the best interests 
of the people... . The privilege of every citizen to use his property 
according to his own will is both a liberty and a property right. The 
‘liberty’ guaranteed by the constitution includes not only freedom from 
servitude or restraint, but also the right of every man to be free in the 
use of his power and faculties, to pursue such occupation or business as 
he may choose, and to use his property in his own way and for his own 
purposes, subject only to the restraint necessary to secure the common 
welfare.” 147 


Reasoning such as this has caused other jurisdictions to hold that notice 
and hearing are required by due process before the revocation of licenses.1*8 
Though the logic of the Father Basil’s Lodge case does not demand that 
notice and hearing be given in all instances, it does seem to indicate that 
the true test is not an illusory distinction between “privilege” and “property.” 

In spite of the reasoning in the Father Basil’s Lodge case, Illinois courts 


144 Jd, at 297, 17 NE. at 788. 
145 355 Ill. 341, 189 N.E. 315 (1934); to the same effect see People v. Love, 298 
Ill. 304, 131 N.E. 809 (1921). 


146 393 Ill. 246, 65 N.E.2d 805 (1946). 
147 Td, at 256, 65 N.E.2d at 812. 


148 Abrams v. Jones, 35 Idaho 532, 207 Pac. 724 (1922); Brecheen v. Riley, 187 Cal. 
121, 200 Pac. 1042 (1921). 
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still seem to cling to the distinction between “privilege” and “property.” 
In the recent case of Hornstein v. Liquor Control Comm’n,'*® the supreme 
court held a liquor license to be a privilege, not protected by due process 
and not requiring notice and hearing to sustain revocation of the license. 
Thus, under present Illinois law, to answer this question it seems necessary 
to analyze each particular occupation. Those trades which are not in them- 
selves detrimental to the public, or which contribute to the community and 
do not easily jeopardize the public health, safety, and morals, are afforded 
the protection of due process. Those which in themselves may be pro- 
hibited, or which do not contribute to the common good and which easily 
afford an opportunity to injure the public welfare, do not require notice 
and hearing before revocation of a license to engage in such a trade. On 
one end of the spectrum are the professional licenses, and on the other liquor 
licenses and licenses conferring a special use, such as taxicab licenses.°° In 
between are a vast number of licensed occupations. Plumbers,*®! insurance 
agents,!°? brokers,1®* and livery stable operators 15* seem to be treated as 
persons engaged in the professions are treated. Cigarette dealers, on the 
other hand, are treated in a different manner.1*5 

It should be noted that under Illinois law even licenses for occupations 
which have been traditionally looked upon as privileges may become con- 
tracts requiring the protection of due process. In Peoria Ry. Co. v. Peoria 
Ry. Terminal Co.,}*® the supreme court said: 


“... The privilege to use the public streets of a city or town, when 
granted by ordinance, is not always a mere license revocable at the pleas- 
ure of the municipality granting it, for if the grant is for an adequate 
consideration and is accepted by the grantee, then the ordinance ceases 
to be a mere license and becomes a valid and binding contract; and the 
same result is reached where, in case of a mere license, it is, prior to 
its revocation, acted upon in some substantial manner so that to revoke 
it would be inequitable and unjust.” 157 


Again in Yellow Cab Co. v. Chicago,'** the court enforced a license to use 


149 412 Ill. 365, 106 N.E.2d 354 (1952). 
150 See Note, Administrative Law—Procedural Due Process in Occupational License 

Cases—Revocation of License, 20 Nes. L. Rev. 24-34 (1941); Note, Necessity of Notice 

and Hearing in the Revocation of Occupational Licenses, 4 Wis. L. Rev. 180 (1927). 


151 People v. Brown, 407 Ill. 565, 95 N.E.2d 888 (1950). 

152 Chicagoland Agencies, Inc. v. Palmer, 364 Ill. 13, 2 N.E.2d 910 (1936). 
158 Braun v. Chicago, 110 Ill. 186 (1884). 

154 Howland v. Chicago, 108 Ill. 496 (1884). 

155 Gundling v. Chicago, 176 Ill. 340, 52 N.E. 44 (1898). 

156 252 ll. 73, 96 N.E. 689 (1911). 

157 Tq, at 81, 96 N.E. at 692. 

158 396 Ill. 388, 71 N.E.2d 652 (1947). 
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the streets for taxicab purposes, even though such business was a mere privi- 
~ lege, because it was acted upon by the licensee in some substantial way.!®® 


Right of Third Parties 


Third persons usually are not entitled to notice or participation in a 
hearing on a grant of a license. Due process of law does not protect one 
from competition.!® Sometimes, however, ordinances do provide third 
q persons with a right to notice and hearing. This is usually done in order 
to acquaint the administrative officer with possible grounds of objection to 
the issuance of the license.1®4 


Nature of Hearing 


When notice and hearing are not necessary, licenses may be revoked 
in a very perfunctory way. Revocation of liquor licenses, terminating upon 
notice being left at a bar, was standard under early liquor laws.1® 

If notice and hearing are a prerequisite to revocation, the law implies 
the privilege of introducing evidence and the duty of deciding in accord- 
P ance with the evidence.!®* To refuse to consider evidence introduced at a 
proper hearing or to make an essential finding without supporting evidence, 
is arbitrary action by licensing officials.16* Where a hearing is required it 
must be fair and impartial;!®° it need not be as formal or as full as judicial 
proceedings.1® Though technical rules of evidence are not necessary, prin- 
ciples relating to competency, materiality,1*7 and hearsay 1*° must be fol- 
: lowed. A requirement of notice and hearing presupposes that a licensee 
: will be given a reasonable opportunity to know the charge against him and 
to meet it.‘ A hearing also requires that the licensee be given an oppor- 
tunity to cross-examine witnesses.!7 
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sine, 


159 See also Buffalo v. Chadeayne, 7 N.Y.S. 501 (1889), aff'd, 134 N.Y. 163, 31 N.E. 
443 (1892); Pendleton v. Columbia, 209 S.C. 394, 40 S.E.2d 499 (1946); Willis v. Wood- 
ruff, 200 S.C. 266, 20 S.E.2d 699 (1942). 

160 Federal Communications Comm’n v. Sanders Brothers Radio Station, 309 U.S. 
470, 60 Sup. Ct. 693 (1940); Turner v. Miami, 160 Fla. 317, 34 So. 2d 551 (1948); Baltimore 
Retail Liquor Package Stores Ass’n v. Board of License Commissioners, 171 Md. 426, 
[Baltimore Retail Liquor Package Stores Ass’n v. Kerngood] 189 Atl. 209 (1936). 

161 FREUND, ADMINISTRATIVE POWER OVER PERSONS AND Property § 55, at 107 (1928). 

162 Hornstein v. Liquor Control Comm’n, 412 Ill. 365, 106 N.E.2d 354 (1952). 

163 Chicago Junction Case, 264 U.S. 258, 44 Sup. Ct. 317 (1924); Farmers’ Elevator 
Co. v. Chicago, R.I. & P. Ry. Co., 266 Ill. 567, 107 N.E. 841 (1915). 

164 Jbid.; see also Morgan v. United States, 298 U.S. 468, 56 Sup. Ct. 906 (1936). 

165 Smith v. Department of Reg. & Educ., 412 Ill. 332, 106 N.E.2d 722 (1952). 

166 Bodenweiser v. Department of Reg. and Educ., 347 Ill. 115, 179 N.E. 462 (1931). 

167 Schireson v. Walsh, 354 Ill. 40, 187 N.E. 921 (1933). 

168 Novicki v. Department of Finance, 373 Ill. 342, 26 N.E.2d 130 (1940). 

169 Morgan v. United States, 304 U.S. 1, 58 Sup. Ct. 773 (1938); Klafter v. Exam- 
iners of Architects, 259 Ill. 15, 102 N.E. 193 (1913). 

170 Farmers’ Elevator Co. v. Chicago, R.I. & P. Ry. Co., 266 Ill. 567, 107 N.E. 841 
(1915). 
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By chapter 101 of the Municipal Code, the City of Chicago has pro- 
vided certain general licensing provisions which are applicable to all licenses 
issued by the city when no provision to the contrary appears in the par- 
ticular licensing ordinance. This chapter is not in the nature of uniform 
procedure governing licensing.!7! In regard to revocation, this chapter 
provides that the mayor shall have the power to revoke “for good and 
sufficient cause.” 172 The Illinois Supreme Court decision in People v. 
McCoy 1" is widely interpreted by the text writers as holding that where 
revocation requires a justifying cause, it must be preceded by notice and 
hearing, even though the licensing legislation is silent on this point.1%* How- 
ever, any such rule in Illinois is limited by the nature of the occupation 
licensed. In Hornstein vy. Liquor Control Commission,™ the court held: 


“What stands out from an examination of the statute is that there is 
no express requirement of a hearing by the local commission as a con- 
dition precedent to an order revoking a local liquor license. In the 
absence of constitutional command, a matter which will be dealt with 
subsequently, if a hearing is required, the requirement must be estab- 
lished by inference. In an effort to establish such a requirement, Horn- 
stein points out that licenses are to be revoked ‘for cause’ and that the 
commissioner is authorized to examine a licensee upon whom a notice 
of revocation has been served, and to issue subpoenas. But the require- 
ment that the license be revoked ‘for cause’ serves its full purpose by 
conditioning the action of the local officer and by providing a guide to 
the State commission in determining upon appeal whether revocation 
of the license was warranted. And authority to examine under oath and 
to issue subpoenas in an effort to determine whether or not a license 
should be issued or revoked is not equivalent to a requirement that a 
hearing be had before a license can be issued or revoked. When the 
General Assembly intended to require a hearing, as in the case of a 
complaint to revoke filed by five residents and in the case of an appeal 
to the State commission, the requirement was explicitly stated and not 
left to be built up by a process of tenuous inferences.” 176 


171 See note 122 supra. 

172 MunicipaL Cope or Cuicaco § 101-27 (1939). 

173 125 Ill. 289, 17 N.E. 786 (1888). 

174 FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND Property § 64, at 121 (1928); 


Note, Administrative Law—Procedural Due Process in Occupational License Cases— 
Revocation of License, 20 Nes. L. Rev. 24-34 (1941). 

175 412 Tl. 365, 106 N.E.2d 354 (1952). 

176 Td. at 367-68, 106 NE. at 356-57. In the McCoy case, supra note 173, the court 
held that due process required notice before revocation of a professional license. Since 
the statute was silent on the matter, the court inferred a notice requirement from the 
words “unprofessional or dishonorable conduct,” utilizing the principle that a statute 
will be construed so as to render it constitutional in so far as possible. In the Hornstein 
case, since there was no constitutional requirement of due process protecting the occu- 
pation, the court refused to infer notice and hearing from the statutory language that 
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Chapter 101 of the Chicago Municipal Code also provides that if any 
licensee shall violate any of the provisions of the Chicago Code or any of 
the statutes of the state in the operation of his business, the mayor may 
revoke the license.177 In People ex rel. Anderson v. Chicago,!"* it was held 
that a provision such as this may be exercised by administrative officials 
without regard to criminal court action relating to such violation. 


THE COURTS AND LICENSING 


The failure of local licensing agencies consistently to provide notice 
and hearing in the grant and revocation of licenses makes important the 
finality with which the decisions of administrative bodies are regarded. 
There is a tendency in the courts today to recognize a certain expertness 
of administrative agencies and to limit the area of review.!” 


Finality of Administrative Action 


In Chicago v. Kirkland,'*° the federal point of view on the relationship 
of a court to local administrative decisions was set out. That case concerned 
the revocation of a theater license by the mayor, after having witnessed a 
theatrical production, on the grounds that the production violated certain 
ordinances prohibiting lewd and indecent plays. The Seventh Circuit Court 
of Appeals upheld the action of the mayor, finding that there was sufficient 
evidence to justify his decision and stating: 


“Otherwise stated, this legal question is whether there was sufficient 
evidence before the administrative officer to justify a finding of viola- 
tion. In other words, the judiciary is not permitted to substitute its 
judgment upon disputed facts for that of the administrative officer. It 
may inquire only whether those facts include substantial evidence suffi- 
cient to justify a finding of violation. Stated otherwise again, the limited 
question submitted to the court is whether the administrative officer 
has acted arbitrarily and, therefore, illegally... . 

“.... But if the matter in respect to which the action of the official 
is sought is one in which the exercise of either judgment or discretion 
is required, the courts will refuse to substitute their judgment or dis- 
cretion for that of the official intrusted by law with its execution. Inter- 


the license should be revoked only “for cause.” It is submitted that language of statutes 
and ordinances should have one plain meaning not affected by whether they concern a 
“privilege” occupation or an occupation which is a “property right.” 

177 MunicipaL Cope or Cuicaco § 101-27 (1939). 

178 312 Ill. App. 187, 37 N.E.2d 929 (1st Dist. 1941); see also Chicago v. Kirkland, 
79 F.2d 963 (7th Cir. 1935), and cases cited therein. 

179 Note, The Necessity of Notice, Hearing, and Judicial Review of Licensing by 
Administrative Bodies, 14 Miss. L.J. 510 (1942). 
180 79 F.2d 963 (7th Cir. 1935). 
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ference in such a case would be to interfere with the ordinary functions 
of government.” 18! 


Thus, federal courts regard an administrative determination of fact as final 
unless it is unsupported by substantial evidence, and an administrative 
exercise of discretion as unreviewable unless it was arbitrary. In so far 
as fact determinations are concerned, Illinois courts seem to go further. 
In Outboard, Marine & Mfg. Co. v. Gordon,1®? the supreme court said: 


“.. ». We do not intend to use this court as a final arbiter in every 
dispute upon conflicting issues of fact, unless findings which have been 
made by properly constituted administrative agencies are against the 
manifest weight of the evidence presented.” 188 


Moriarty, Inc. v. Murphy 1% held an administrative determination 
prima facie correct, saying that the courts had power to review all questions 
of law and fact, but that unless a finding of fact was against the manifest 
weight of the evidence, it would be taken as final.1®° On the subject of 
discretion, it has often been held in Illinois that courts will not review 
the exercise of administrative discretion or substitute their judgment for 
that of a local administrative body;1®* but courts will interfere when there 
is an abuse of discretion.187 These general rules seem adequate to protect 
individuals where any discretion of the governmental agency is limited by 
requirements of notice and hearing. However, as has been said, many 
occupations are looked upon as “privileges,” and notice and hearing are 
not required with respect to the grant and revocation of licenses to engage 
in such occupations. Municipal officers are given broad discretion over 
granting and revoking licenses which is not usually and consistently limited 
by notice and hearing. Nor is there any rule requiring the refusal or 
revocation of a “privilege” license to be accompanied by a statement of 
reasons.'88§ Without the necessity for a hearing, no question of the “mani- 
fest weight of the evidence” will arise, but even one holding a “privilege” 
license should be free from the abuse of discretion. Thus in Block v. 
Chicago,'®® the Supreme Court of Illinois was confronted with the refusal 
by the chief of police, without a hearing, to grant a permit to show a 


181 Jd, at 965-66. 

182 403 Tl. 523, 87 N.E.2d 610 (1949). 

183 Jd, at 534, 87 N.E.2d at 616. 

184 387 Ill. 119, 55 N.E.2d 281 (1944). 

185 See also Wallace v. Annunzio, 411 Ill. 172, 103 N.E.2d 467 (1952); Beth Weber, 
Inc. v. Murphy, 389 Ill. 60, 58 N.E.2d 913 (1945). 

186 Wesemann v. LaGrange Park, 407 Ill. 81, 94 N.E.2d 904 (1950); Burkholder v. 
Sterling, 381 Ill. 564, 46 N.E.2d 45 (1943). 

187 Klafter v. Examiners of Architects, 259 Ill. 15, 102 N.E. 193 (1913); Audia v. 
Chicago, 236 Ill. App. 613 (1st Dist. 1925). 

188 Gross’s License, 161 Pa. 344, 29 Atl. 25 (1894); Freunp, ADMINISTRATIVE POWER 
over PERSONS AND Property § 155, at 295 (1928). 
189 239 Ill. 251, 87 N.E. 1011 (1909). 
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motion picture on the grounds that it was obscene. The court upheld the 
“action of the city official and recognized his broad discretion in determining 
what was obscene. The court said: 


‘ 


‘,... It is presumed that the chief of police, or the mayor, in case of 
an appeal to him, will perform his duty with reasonable intelligence 
and in accordance with the generally accepted meaning of the words. 
If there should be an abuse of power on the part of either the chief of 
police or the mayor, the ordinance does not prevent an application to 
a court to compel either officer to perform his duty and issue a permit 
for a picture which is not immoral or obscene.” 1 


This suggests that a somewhat more liberal view of the finality of adminis- 
trative discretion should be employed where notice and hearing are not 
provided before refusal and revocation of licenses.!* 


Recently, the motion picture industry squarely presented this problem 
to the Illinois courts. For years, beginning with the Block case and down 
through United Artists Corp. v. Thompson,'*? the showing of motion 
pictures was considered a privilege occupation. The City of Chicago regu- 
lated this industry by making it unlawful to exhibit obscene and immoral 
films. The refusal of a license by an administrative officer without notice 
and hearing was consistently upheld, and the courts refused to interfere with 
administrative discretion in this matter. All of the rules stated above con- 
cerning the finality of administrative discretion were applied. In the 
recent case of American Civil Liberties Union v. Chicago,’** the Supreme 
Court of Illinois was presented with the city’s refusal of a license to 
exhibit the picture “The Miracle.” The city had acted as always without 
notice and hearing, and the trial court as always refused to question ad- 
ministrative discretion as to the immorality and obscenity of this film. The 
supreme court reversed the trial court and instructed it to view the film to 
determine the reasonableness of the city’s action. The court, as in the 
Block case and the United Artist case, upheld the standard of “immoral 
and obscene,” but restricted its definition in the light of recent United 
States Supreme Court decisions on freedom of speech. But the court went 
further: 


“The conclusion that a motion picture which is in fact obscene may 
be censored does not end our inquiry, however, for the ordinance, it is 
said, leaves the question of obscenity to the discretion of the censors, 
and makes their determination conclusive in the absence of a showing 
that it is wholly without reasonable basis. If, as the Burstyn case holds, 


190 Jd, at 264, 87 N.E. at 1016. 
191 Note, The Necessity for Notice, Hearing, and Judicial Review of Licensing by 
Administrative Bodies, 14 Miss. L.J. 510 (1942). 
192 339 ll. 595, 171 N.E. 742 (1930). 
198 3 [I]. 2d 334, 121 N.E.2d 585 (1954). 
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freedom of expression is the rule and limitations upon it the exception, 
this minimal scope of judicial review, particularly in view of the diffi- 
culties inherent in applying the standard of obscenity, does not offer 
the protection which the constitution requires. ... It must be con- 
ceded that the cases are virtually unanimous in holding that the censor’s 
determination is presumptively correct and will be upheld so long as 
there is room for an honest difference of opinion. ... 

“The conclusion which we reach, however, is not that the ordinance 
should be invalidated because the scope of judicial review is insufficient, 
but rather that review in such case should not be so restricted. The 
decisions so limiting it, in large part, antedate the emergence of the 
motion picture as a constitutionally protected medium. It is no longer 
possible to say that the exhibition of a film is a mere ‘privilege’ which 
the State may withdraw, or permit on such terms as it chooses. Nor 
again is this an area where other relevant considerations of administrative 
law suggest that review be narrowly confined. The proceeding by 
which a permit is denied is not one in which conflicting evidence is 
heard and resolved in the form of specific findings of fact; the issue to 
be determined does not involve technical questions whose decisions 
might appropriately be committed to a body of experts; nor is this an 
area where administrative officials have been entrusted with broad quasi- 
legislative powers to elaborate substantive policy within the framework 
of a statute.... We think, therefore, that upon review of the censors’ 
action, the plaintiff does not carry a burden of proving that that action 
was arbitrary and unreasonable, but rather that it must affirmatively be 
made to appear that the film fairly falls within the proscriptive terms of 
the ordinance.” 1% 


It is interesting to note that in abandoning the “privilege” concept in so 
far as this occupation is concerned, the court did not strike down the 
ordinance for failure to provide notice and hearing, but rather expanded the 
extent of review of administrative discretion. 

Questions of law decided by local licensing agencies are always subject 
to review by the courts.’® In this regard, however, as already has been 
said, where an ordinance conferring licensing power is ambiguous, its long 
standing interpretation by the licensing official, acquiesced in by the people 
and the corporate authorities, will be given weight.!** 


Mandamus 


Due process of law does not require that a licensing ordinance or 
statute provide a method of review of administrative actions.!®? This 


194 Jd, at 349-51, 121 N.E.2d at 593-94. 

195 American Stevedores Co. v. Industrial Comm’n, 408 Ill. 449, 97 N.E.2d 325 
(1951). 

196 See discussion at p. 34 supra. 

18TTtalia America Shipping Corp. v. Nelson, 323 Ill. 427, 154 N.E. 198 (1926); 
Comment, 21 ILv. L. Rev. 493 (1927). 
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elementary proposition is based on the assumption that adequate remedies 
are available in the courts to protect the individual. 

Ordinarily, the proper remedy for a party aggrieved by the wrongful 
refusal of a city official to grant a license where the granting of such 
license is made, by city ordinance, a condition precedent to the doing of 
some act, is by a suit in mandamus to compel the issuance of such permit.!% 
Mandamus may be defined as that extraordinary remedy at law available to 
compel the performance of an official duty.2° In order that mandamus 
will lie, there must be a clear legal right in the plaintiff and a clear duty in 
the official.2°4 Needless to say, mandamus will issue to compel a ministerial 
act.202 Thus, if a licensee has met all the requirements of a licensing ordi- 
nance and such ordinance vests no discretion in the public official, mandamus 
will lie. So, also, if discretion is vested in a public official as to the issuance 
of licenses, mandamus will lie to compel him to exercise that discretion.?® 
However, mandamus cannot be used as a means of controlling administra- 
tive discretion.2°* A public official, with discretion in the matter, may be 
compelled to act by mandamus, but cannot be compelled to act in a 
particular way.” This last proposition must be limited by reasonableness. 
In People ex rel. Pielet Bros. v. McCook,® it was said: 


“Tt is the unquestioned law of this State that in granting licenses a 
municipality may use reasonable discretion. The exercise of that dis- 
cretion, however, cannot be arbitrary, governed by fancy, caprice or 
prejudice. It must be sound discretion guided by law, legal and regular. 
Such ordinances should be open to all upon the same terms and con- 
ditions. ... Where discrimination exists, mandamus is the proper action 
to compel municipalities to grant a license.” 2°7 


Thus, although mandamus will not lie to control administrative discretion, 
it is a proper remedy to cure abuses of discretion. 


198 Italia America Shipping Corp. v. Nelson, supra note 197; Ng Fung Ho v. 
White, 259 U.S. 276, 42 Sup. Ct. 492 (1922). 
199 United Artists Corp. v. Thompson, 339 Ill. 595, 171 N.E. 742 (1930). 


200 People ex rel. Chilcoat v. Busse, 247 Ill. 333, 93 N.E. 335 (1910); Biggs v. 
Hewitt, 339 Ill. App. 144, 89 N.E.2d 62 (1st Dist. 1949) (abst. dec.). 


201 Bengson v. Kewanee, 380 Ill. 244, 43 N.E.2d 951 (1942). 


202 People ex rel. Bartlett v. Busse, 141 Ill. App. 218 (1st Dist. 1908), aff’d, 238 Ill. 
593, 87 N.E. 840 (1909). 

203 Fergus v. Marks, 321 Ill. 510, 152 N.E. 557 (1926); People ex rel. Jones v. Webb, 
256 Ill. 364, 100 N.E. 224 (1912). 


204 Harrison v. People ex rel. Stern, 121 Ill. App. 189 (1st Dist. 1905); People ex rel. 
Anderson v. Chicago, 312 Ill. App. 187, 37 N.E.2d 929 (1st Dist. 1941); Kirkland v. 
Chicago, 79 F.2d 963 (7th Cir. 1935). 


205 People ex rel. Jones v. Webb, supra note 203; King v. Bishop of Litchfield, 
7 Mod. 217, 87 Eng. Rep. 1200. 
206 3 Tll. App. 2d 543 123 N.E.2d 142 (1st Dist. 1954). 
207 Td, at 548-49, 123 N.E.2d at 145. 
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Injunction 


While mandamus is the proper remedy to overcome administrative 
inaction in licensing, some remedy is necessary to oppose administrative 
affirmative action. In general, the equitable remedy of injunction serves 
this purpose best,2°° though it is somewhat hampered by certain basic 
tenents of equity jurisdiction. 

As a general rule, equity will not enjoin the exercise of police power 
given by law to the officers of a municipal corporation, or interfere with 
the public duties of any of the departments of government, or restrain 
proceedings in a criminal matter.2°® However, it is settled in Illinois law 
that equity will restrain the enforcement of void ordinances.?!° Thus, an 
individual who may suffer irreparable injury therefrom, may test the 
constitutionality of a licensing ordinance through injunction. In the area 
of unreasonable enforcement of valid ordinances, the utility of injunctive 
relief is not so clear. The general rule seems to be as enunciated in Film 
Classics v. Dever: #4 


“It is the established rule in this State that when the remedy of 
mandamus is available a court of equity has no jurisdiction and that 
allegations of irreparable injury and hardship do not in any wise change 
this rule.” 


Illinois courts have consistently found mandamus available to force the 
issuance of a license.?!2 This rule has not yielded in spite of showings of 
loss of anticipated profits and arbitrary governmental actions.?!° It does 
seem, however, to have yielded in instances where some constitutional 
question of validity was coupled with improper enforcement. 

Although mandamus and injunction are not, in general, correlative 
remedies, the Illinois Supreme Court in American Civil Liberties Union v. 
Chicago ?!* held that under certain circumstances either might be available 
to a licensee. 


“It is clear that the plaintiffs here could properly proceed by in- 
junction. It is true that mandamus is the appropriate form of action 
where the plaintiff raises no constitutional question and only alleges 
that the refusal of a license was not authorized by the statute or ordi- 


208 FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY § 123, at 237-239. 

209 Chicago Public Stock Exchange v. McClaughry, 148 Ill. 372, 36 N.E. 88 (1894). 

210 Yellow Cab Co. v. Chicago, 186 F.2d 946 (7th Cir. 1951); Fox Film Corp. v. 
Collins, 236 Ill. App. 281 (1st Dist. 1925). 

211 234 Ill. App. 614, 616 (1st Dist. 1924). 

212 American Civil Liberties Union v. Chicago, 3 Ill. 2d 334, 121 N.E.2d 585 (1954); 
D. Gottlieb and Co. v. Chicago, 342 Ill. App. 523, 97 N.E.2d 468 (1st Dist. 1950); Vita- 
graph Co. v. Chicago, 209 Ill. App. 591 (1st Dist. 1918). 

218 Rockford Amusement Co. v. Baldwin, 252 Ill. App. 1 (2d Dist. 1929); Grace 
Missionary Church v. Zion, 300 Ill. 513, 133 N.E. 268 (1921). 
2143 Tl]. 2d 334, 121 N.E.2d 585 (1954). 
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nance in question. . . . In that situation an injunction will not issue. 
... If the plaintiff, however, alleges that one or more of the conditions 
required for a license are invalid, he may proceed either by mandamus 
or by injunction.” 25 


The court has also held that the refusal to grant a license, though properly 
a subject for mandamus, will be considered in an injunction proceeding 
when such refusal is incidental to other valid subjects of equity considera- 
tion.”1* This is an application of the principle that where equity has obtained 
jurisdiction for any purpose, it is empowered to determine all questions 
involved and to do complete justice. 

There are instances where courts have treated renewal and revocation 
somewhat differently than issuance in regard to injunctive relief. In 
Moroney v. Allman,?'" the plaintiff conducted a properly licensed restaurant 
in which he had large sums invested. At the expiration of his license, the 
city refused to renew. The plaintiff thereupon successfully prosecuted a 
mandamus action, but the city appealed. While the appeal was pending, 
the city threatened to close the plaintiff’s business. An injunction was then 
issued restraining the city pending the appeal. The appellate court held 
the injunction proper, saying that the plaintiff had no adequate remedy at 
law to protect his business during the appeal. It is interesting to note 
that other appellate courts had struck down an injunction in aid of a 
mandamus appeal in the case of refusal to issue a license.?8 

In Audia v. Chicago,?!® the plaintiff had been a duly licensed shoe- 
maker for many years with an investment in a leasehold, furniture, and 
fixtures. One day the police searched his shop and contended that they 
found thereon intoxicating liquors which was in violation of the law. 
Immediately thereafter the city revoked the plaintiff’s license and notified 
him to cease his shoe repair business. The plaintiff brought an action to 
enjoin city officials from interfering with this business, alleging his 
innocence of any violation of the law and the unreasonableness of the revo- 
cation. The case went up on demurrer and the appellate court found the 
injunction a proper remedy. The court overruled the contention that an 
adequate remedy at law existed by pointing out that the plaintiff’s business 
would be destroyed unless an injunction issued. 

In injunction proceedings, once equity jurisdiction is established, the 


215 Jd, at 352, 121 N.E.2d at 594-95. 

216 American Civil Liberties Union v. Chicago, supra note 214; Rosehill Cemetery 
Co. v. Chicago, 352 Ill. 11, 185 N.E. 170 (1933); United Artists Corp. v. Thompson, 339 
Ill. 595, 171 N.E. 742 (1930). 

217271 Ill. App. 336 (1st Dist. 1933). 

218 Vitagraph Co. v. Chicago, 209 Ill. App. 591 (1st Dist. 1918). For an interesting 
discussion of all of these cases, see D. Gottlieb and Co. v. Chicago, 342 Ill. App. 523, 
97 N.E.2d 468 (1st Dist. 1950). 

219 236 Ill. App. 613 (1st Dist. 1925). 
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courts are limited as to the extent to which they may interfere with ad- 
ministrative licensing discretion. As was said in Fidelity Investment Ass’n 
v. Emmerson:?*° 


“ 


. ‘[A]n injunction may be issued in a case of a gross abuse of dis- 
cretion, but to constitute an abuse of such discretion, it must appear 
that it was exercised on grounds or for reasons clearly untenable, or 
to an extent clearly unreasonable.’ ” 


Certiorari 


Certiorari is that remedy whereby a superior body compels an inferior 
body exercising judicial functions to send up the record of its action for 
review.**!_ It does not lie to review ministerial or legislative actions.??? 
Since revocation has been looked upon as a quasi-judicial function of ad- 
ministrative bodies, it has been subject to certiorari.223 However, traditional 
characteristics have restricted its use. Early common law considered certio- 
rari as a means of reviewing jurisdiction only. Also, certiorari presumes 
a record and a proceeding duly held according to established procedure.?** 
In this regard, much licensing by municipalities is done without the benefit 
of notice, hearing, or recorded proceedings, and it is such summary action 
which demands review. Illinois courts have expanded the use of certiorari 
by liberally construing questions as jurisdictional.??> It seems, however, 
that the greatest expansion of this remedial device has come by making it 
a part of licensing statutes. In such statutes, certiorari often is extended 
to make not only jurisdiction, but also administrative application of law 
and fact, subject to review. 


Statutory Remedies 


Licensing statutes and ordinances may provide methods of review of 
administrative action. Such provisions are fairly common in state licensing 
legislation; they are rather uncommon in local licensing legislation in 
Illinois. 


Damages 


It is well settled in Illinois that municipalities, being arms of the state, 
are, in so far as their actions or omissions flow from the exercise of their 


220 235 Ill. App. 9, 20 (3d Dist. 1924). 

221 Murphy v. Cuesta, Rey & Co., 381 Ill. 162, 45 N.E.2d 26 (1942). 

222 McKeown v. Moore, 303 Ill. 448, 135 N.E. 747 (1922). 

228 Kaeseberg v. Ricker, 177 Ill. App. 527 (1st Dist. 1913). 

224 FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND Property § 136 (1928). 


225 Braucher v. Board of Examiners of Architects, 209 Ill. App. 455 (1st Dist. 1918); 
Kaeseberg v. Ricker, supra note 223. For a discussion of the development of certiorari 
and the question of jurisdiction in Illinois see FREUND, ADMINISTRATIVE POWER OVER PER- 
SONS AND PROPERTY § 136, at 262-263, n. 9 (1928). 
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governmental function, immune from liability for resulting torts.??® The 
-grant and revocation of licenses, whether they be an exercise of the police 
power or the taxing power, are governmental functions.227 Therefore, no 
action for damages based on tort is available to an individual because of 
the refusal or revocation of a license.??8 

An interesting question, however, has arisen over whether an action 
in damages might exist founded on contract. In the early 1930’s, the City 
of Chicago issued licenses for the operation of taxicabs on the city streets 
for a term of years, receiving compensation therefor. During the term 
of these licenses, economic conditions required a reduction in the number 
of licenses. Therefore, subject to the acceptance of the licensees, the city 
reduced the number of licenses by an ordinance which provided that no 
further licenses should be issued without a hearing as to convenience and 
necessity and without first affording relinquishing licensees an opportunity 
to procure any additional licenses. Licenses were relinquished. Subse- 
quently, the city increased the number of licenses without a hearing and 
without regard to former licensees. The Supreme Court of Illinois found 
this attempt to increase the number of licenses to be invalid, holding that a 
valid binding contract existed between the city and the former licensees 
which contract had to be followed.?°° Thereafter, former licensees brought 
an action of damages against the city in the federal court for breach of this 
contract. In this action the United States court of appeals said: 


“However, though this rule clearly denies liability for tortuous [sic] 
acts or omissions in the exercise of governmental powers, we find no 
decision in the state which has considered in any decree the precise 
question involved in the case presented here, namely: whether the 
immunity of a municipality from liability for tortuous act [sic] grow- 
ing out of its governmental functions applies likewise to an action 
brought to recover damages for breach of contract arising also out 
of the exercise of the municipality’s governmental functions, as do the 
ordinances in question. .. .” 754 


The court of appeals refused to pass upon this question, holding that it 
was for the Illinois Supreme Court to decide. The Illinois Supreme Court 
has not been presented with the question.?8? 


226 Gebhardt v. LaGrange Park, 354 Ill. 234, 188 N.E. 372 (1933); Roumbos v. 
Chicago, 332 Ill. 70, 163 N.E. 361. (1928). 


2279 McQUILLAN, THE Law or MunictpaL Corporations § 26.01 (1950). 
228 Id. § 26.98. 


229 These facts are taken from the opinion of the supreme court in Yellow Cab Co. 
v. Chicago, 396 Ill. 388, 71 N.E.2d 652 (1947). 


230 Ibid. 
281 Id. at 949. 


232 Recent years have seen the emergence of the remedy of declaratory judgment. 
Like injunctive relief, declaratory judgment may be used to determine the constitu- 
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tionality of licensing ordinances. American Civil Liberties Union v. Chicago, 3 Ill. 2d 
334, 121 N.E.2d 585 (1954). Unlike injunction proceedings, however, declaratory judg- 
ment may -be used even though there is another adequate remedy available. Kitt v. 
Chicago, 415 Ill. 246, 112 N.E.2d 607 (1953); Coven Distributing Co. v. Chicago, 346 
Ill. App. 448, 105 N.E.2d 137 (1st Dist. 1952). Declaratory judgment may also be used 
to construe the meaning of ordinances, laws, rules, and regulations of licensing boards. 
Kitt v. Chicago, supra. Whether declaratory judgment may ever be used to review the 
acts of administrative agencies is not so clear. 

In American Civil Liberties Union v. Chicago, supra, the court upheld the con- 
stitutionality of an ordinance of the City of Chicago prohibiting obscene and immoral 
films. The court, however, went further and said that it was proper to inquire whether 
the administrative agencies had acted reasonably in determining that the motion picture 
“The Miracle” was obscene. The court also said that declaratory judgment alone would 
have been a proper remedy. Quo warranto is primarily and usually a remedy of gov- 
ernment to prevent the improper usurpation of public grants, powers, and franchises. 
It has often been held in Illinois that a state’s attorney or attorney general may question 
the validity of a license by a quo warranto proceedings against a licensee. Theurer v. 
People ex rel. Deneen, 211 Ill. 296, 71 N.E. 997 (1904); People v. Heidelberg Garden 
Co., 233 Ill. 290, 84 N.E. 230 (1908). Unlike other states where quo warranto is exclu- 
sively a remedy of government, Illinois law under certain conditions makes quo war- 
ranto available to individual citizens. Int. Rev. Stat. c. 112, § 10 (1955). However, a 
quo warranto is not available to question the manner in which a governmental body 
exercises its power but rather whether it has the right to exercise the power at all. 
People v. Paris, 380 Ill. 503, 44 N.E.2d 154 (1942); People ex rel. Nelson v. Taylor, 281 
Ill. 355, 117 N.E. 1047 (1917). 




















LICENSING AS A REGULATORY DEVICE 


BY LOUIS ANCEL* AND JACK M. SIEGEL ** 


INTRODUCTION: THE SCOPE AND EXTENT OF THE 
LICENSING POWER 


The Illinois Supreme Court has defined a license as “a privilege granted 
by the State directly or indirectly through the medium of a municipality, 
usually upon the payment of a valuable consideration, called a license fee. 
The license must confer authority to do something which would be illegal 
if done without such license.” ! Implicit in this definition is not only the 
concept of permission stemming from the state to perform an act or func- 
tion, but a recognition that the source of the licensing power is the state 
itself and the municipal licensing power merely a delegated one. In this 
respect, of course, the licensing power is no different from any other au- 
thority exercised by a local government; it stems purely from a delegation 
by the legislature. In the absence of any “home rule” grant of powers, the 
Illinois Supreme Court has wholeheartedly adopted “Dillon’s Rule.” Typical 
was its statement in Barnard & Miller v. Chicago: 


“Cities are creatures of the legislature and derive their existence and 
powers therefrom. They have no inherent powers and derive all of 
their powers from the legislature. Statutes granting powers to munici- 
pal corporations are strictly construed, and any fair and reasonable 
doubt as to the existence of the powers must be resolved against the 
municipality.” 2 


Recourse to the statutes must thus be had in order to discover the extent 
and nature of the municipal licensing power, and every exercise of the 


* LOUIS ANCEL. Pre-legal and legal education, Northwestern University, 
1924-1931; Corporation Counsel, Village of Maywood; chairman, Legis- 
lative Advisory Committee, Illinois Municipal League (1953); author 
of Procedures of Illinois City Councils and Village Boards, and numer- 
ous articles on municipal law; Attorney-at-Law, Chicago, Illinois. 


** JACK M. SIEGEL. A.M. 1948, J.D. 1951, University of Chicago; Con- 
sultant to President’s Advisory Committee on Housing (1953); staff 
member, Chicago Home Rule Commission (1954); Attorney-at-Law, 
Chicago, Illinois. 


1 Metropolis Theater Co. v. Chicago, 246 Ill. 20, 23, 92 N.E. 597, 599 (1910). 

2316 Ill. 519, 522, 147 N.E. 384, 385 (1925). See also, e.g., Trust Co. v. Chicago, 
408 Ill. 91, 96 N.E.2d 499 (1951); Father Basil’s Lodge, Inc. v. Chicago, 393 Ill. 246, 
65 N.E.2d 805 (1946). 
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licensing power must find justification in a statutory grant of power. The 
specific delegations of licensing power can be found for the most part in 
article 23 of the Revised Cities and Villages Act which enumerates the 
general powers of the corporate authorities. Section 23-5 gives the power 
“to fix the amount, terms and manner of issuing and revoking licenses.” This 
language dates back unchanged to the Laws of 1871-1872, as testimony to 
the duration of the municipal licensing power.* 

In keeping with its doctrine of strict construction of municipal powers, 
however, the Supreme Court of Illinois has held that this broad language 
of section 23-5 does not constitute a grant of general licensing powers, but 
rather refers only to the various other grants of the licensing power con- 
tained in the Cities and Villages Act. In the 1924 case of Arms v. Chicago,® 
the court struck down an ordinance licensing electrical contractors and said: 


“|... The authority to fix the amount, terms and manner of issuing 
and revoking licenses has reference to the subjects and occupations 
which by other specific sub-sections the city is given the express power 
to license. ... 

“.... The express enumeration of certain subjects and occupations 
in the several sub-sections over which the city is given certain power 
or authority is by a well known canon of construction the exclusion of 
all other subjects and occupations. None of these sub-sections confer 
the power to license electricians or to exact fees for inspecting electrical 
construction work.” ® 


An examination of article 23 to determine the scope of municipal 
licensing power reveals that the actual authorization to license extends to 
only a small number of the occupations and activities which are customarily 
licensed by municipalities. Specific authority is given “to license, tax, and 
regulate” hackmen, draymen, omnibus drivers, carters, cabmen, porters, ex- 
pressmen, and all others pursuing like occupations; 7 vehicles carrying loads 
within the city; ® all places for eating or amusement; ® athletic contests and 
exhibitions conducted for gain;?° and certain occupations including auc- 
tioneers, private detectives, money changers, bankers, brokers, barbers, and 
keepers or owners of lumber yards, lumber storehouses, livery stables, public 
scales, ice cream parlors, coffee houses, florists, detective agencies, and barber 
shops.1! Municipalities are also given express authority “to license, tax, regu- 


3Iux. Rev. Strat. c. 24, art. 23 (1955). 

4Itt. ANN, Strat. c. 24, § 23-5, historical note (Smith-Hurd 1942). 
5 314 Ill. 316, 145 N.E. 407 (1924). 

6 Jd, at 323-24, 145 N.E. at 410. 

TIxy. Rev. Stat. c. 24, § 23-51 (1955). 

8 Jd. § 23-53. 
9 Jd. § 23-54. 
10 Jd, § 23-55. 
11 Jd, § 23-91. 
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late, and prohibit” runners for cabs, busses, railroads, ships, hotels, public 
houses, and other similar businesses;!2 hawkers, peddlers, pawnbrokers, itin- 
erant merchants, transient vendors of merchandise, theatricals and others ex- 
hibitions, shows, and amusements;}* and pin, ball, or bowling alleys, billiard, 
bagtelle, pigeon-hole, pool, or other tables or implements kept for a similar 
purpose in any place of public resort.'* 

Other specific licensing authorizations include the power “to provide 
for the examination, licensing, and regulation of persons having charge of 
steam boilers under steam pressure, exhausting through an engine, and of 
persons having charge of starters or operators of all freight and passenger 
elevators run by hydraulic, electric, steam, water balance, compressed air, 
or any other motive power”; 15 “to license, locate, and regulate” the use and 
construction of rooming houses in cities under 500,000;!* “to license, tax, 
locate, and regulate” all places of business of dealers in junk, rags, and any 
secondhand article whatsoever;!7 “to license, regulate, and prohibit” water 
craft used about the harbor, or within the jurisdiction;!® and “to license 
street advertising by means of billboards, signboards, and signs.” 1° 

In addition to these examples of specific power to license, coupled with 
the power to tax, or to tax, regulate, or locate the enterprise enumerated, 
the Cities and Villages Act also contains express authorization for munici- 
palities to “regulate” or to “locate and regulate” certain other subjects or 
activities. Among them can be cited the power “to regulate the sale of all 
beverages and food for human consumption ...; to locate and regulate the 
places where and the manner in which any beverage or food for human 
consumption is sold. . . .”;?° to regulate the inspection of food and tobacco;?! 
to regulate the inspection, weighing, and measuring of brick, lumber, and 
other similar merchandise;?? to regulate fire hazards;?* to regulate the storage 
of combustibles and the use of fire works;?* to make regulations for the pro- 
motion of health and the regulation of disease;?5 to regulate hospitals and 


121d. § 23-52. 
18 Id. § 23-54. 
14 Id. § 23-56. 


15 Try. Rev. Stat. c. 24, § 23-77 (1955). Similar power is extended to mason con- 
tractors and plumbers in cities over 150,000. Jd. §§ 22-43 to -48. 


16 Jd, § 23-87.1. 

177d. § 23-94. 

18 Td, § 23-45. 

19 Jd. § 23-22. 

20 Id, § 23-63. 

211d. § 23-64. 

22 Id. § 23-65. 

23 ILL. Rev. Stat. c. 24, § 23-72 (1955). 
24 Td. § 23-75. 

25 Id. § 23-81. 
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undertakers;?* to regulate public sleeping accommodations;?" to locate and 
regulate breweries, garages, stables, bathing beaches, house trailers, cabins, 
tents, and laundries;?8 to locate and regulate packing houses and tanneries;?° 
and to regulate and prohibit lumber and coal yards.®° 

These grants of simple regulatory powers, as well as the grant of the 
power “‘to license, tax, and regulate,” have been held to warrant the imposi- 
tion of license requirements. The court has taken the position that the power 
to regulate includes the power to license.8! The rule was succinctly stated 
in the case of Father Basil’s Lodge, Inc. v. Chicago,’ where the court said: 


“.... If the regulation of certain conditions affecting the public safety 
has been delegated to a city and the efficient regulation of such condi- 
tions requires the conduct of a business peculiarly affected by them to be 
controlled by the limitations of a licensing ordinance, the power of the 
city to adopt such an ordinance will be necessarily implied.” *% 


Different consequences, of course, flow from a grant “to license and 
tax” as opposed to a grant of the power “to regulate.” The courts have 
recognized that two distinct kinds of municipal licensing power exist in 
Illinois: “licensing for revenue” is derived from a grant of power “to license 
and tax,” while “licensing for regulation,” a function of the police power, 
stems from the right to regulate. The concise distinction between the two 
is drawn in Lamere v. Chicago,3* where the supreme court was construing 
section 23-54 of the Cities and Villages Act (granting power “to license, 
tax, regulate, or prohibit . . . theatricals and others exhibitions, shows, and 
amusements”) as applied to “juke boxes.” It held that the statute in question 
delegated both types of licensing power, but the court carefully distin- 
guished the two types. In referring to the original form of the statute, the 
court stated: 


“.... The earlier act was construed as combining two separate and 
distinct powers, one of which was the power to regulate, suppress and 
prohibit, which was an exercise of the police power, and the other, the 
power to raise revenue by taxing the subjects or objects described in 
the ordinance. It was held that either power could be exercised and 


26 Id. § 23-83. 
27 Td. § 23-83.1. 
28 Id. § 23-87. 
29 Id. § 23-88. 
30 Jd. § 23-92. 
81 Chicago v. Arbuckle Bros., 344 Ill. 597, 176 N.E. 761 (1931); Chicago v. 

Drogasawacz, 256 Ill. 34, 99 N.E. 869 (1912); Kinsley v. Chicago, 124 Ill. 359, 16 N.E. 

260 (1888). 

82 393 Ill. 246, 65 N.E.2d 805 (1946). 

33 Jd. at 255, 65 N.E.2d at 812. 

34 391 Ill. 552, 63 N.E.2d 863 (1945). 
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put in force by means of license requirements and the payment of a 
license fee. ... 

“The two powers are separate and distinct, and controlled by different 
principles. The two powers are for different governmental purposes. 
Either may be exercised by exacting a license fee. ... The purpose for 
which the police power may be exercised is for the protection of the 
lives, health, morals, comfort and quiet of all persons and the protection 
of property within the State, and a statute or ordinance enacted under 
such a power must be designed to prohibit or regulate those things 
which tend to injure the public in such matters. On the other hand, an 
ordinance which provides for a license and the payment of a license fee 
without regulatory provisions of any kind is solely a revenue measure 
and not within the police power.” *® 


Over the years, the power to license for regulation, as a function of 
the police power, has become the more important of the two types of 
licensing activity. It is well settled, of course, that the grant of power “to 
license, tax, and regulate” carries with it the right to adopt an ordinance for 
both regulatory and revenue purposes.** It is further significant to note 
that the power to license and tax invariably carries with it the express stat- 
utory right to “regulate,” whereas the right to “regulate” and, therefore, 
by implication to license, frequently has been given without the right to tax. 
Thus it is apparent that the statutory pattern gives pre-eminence to the regu- 
latory aspect, and it is to this area of activity that we now turn. 


REGULATORY LICENSING AS A FUNCTION OF THE 
POLICE POWER 


The identification of regulatory licensing with the police power leads 
to several important limitations on the exercise of the power, the most 
important of which are that licensing ordinances must contain genuine regu- 
latory provisions, and that these provisions must be reasonable and must 
promote the public health, safety, or welfare. The fact that municipal licens- 

- ing is a police-power function does not free it, however, from the necessity 
of finding statutory justification for its exercise in each specific instance.7 
In fact it was an early licensing case, Chicago v. M. & M. Hotel Co.,38 
which established the basic proposition that Illinois municipalities have no 
general police power. The court so ruled despite an apparent plenary grant 
in the Cities and Villages Act. In 1910, when the case arose, clause 66 of 
article V of the Cities and Villages Act gave the power to municipalities 
“to pass and enforce all necessary police ordinances.” Identical language 


35 Id, at 558-59, 63 N.E.2d at 866. 
36 Metropolis Theater Co. v. Chicago, 246 Ill. 20, 92 N.E. 597 (1910). 
87 See discussion at pp. 61-2 supra. 

38 248 Ill. 264, 93 N.E. 753 (1910). 
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is now found in section 23-105 of the Revised Cities and Villages Act.®® In 
reliance upon this grant of power, the City of Chicago undertook to license 
and regulate hotels and lodging houses. The court refused to recognize that 
the statute constituted an independent grant of police power, but in language 
which foreshadowed Arms v. Chicago, held that the clause merely had 
reference to specific grants of power found elsewhere in the statute. 


“....In other words, clause 66 is intended to give cities and villages 
the power to ‘pass and enforce all police ordinances’ which may be 
necessary in reference to the subjects and occupations the regulation 
and control of which are by other specific clauses expressly delegated to 
such municipalities. That clause is not a general delegation of all the 
police power of the State, which, if given to them, would authorize 
cities and villages to pass and enforce all police ordinances upon any and 
all subjects, without regard to any other specific delegation of power.” 4 


Parenthetically it may be noted that it was not until 1955 that the Gen- 
eral Assembly actually gave municipalities unquestionable power to regulate 
rooming houses and hotels, and then restricted the grant to cities of less than 
500,000 inhabitants, thus excluding Chicago.*? 

The M. & M. Hotel case was relied upon in Ambassador East, Inc. v. 
Chicago,*® where the court held that the city lacked the power to enact a 
hotel rent control ordinance because there was “no basis of support in either 
the health or police power provisions of the statutes.” 44 The court also 
considered the M. & M. Hotel case controlling in holding invalid a license 
requirement for the operation of factories and work shops within the city. 
The city had proposed to regulate these operations through periodic inspec- 
tions. The court found that the city lacked specific authority to license the 
activities in question, commenting: 


“....In Chicago v. M. & M. Hotel Co... . this court held that the 
general language of clause 66, to pass and enforce all necessary police 
ordinances, means that this power can only be exercised in reference to 
such subjects and occupations as are enumerated in the other specific 
clauses of section I.” 45 


The same kind of reasoning is evident in supreme court decisions hold- 
ing that municipalities had no authority to regulate and license bakery 


39 ILL. Rev. Stat. c. 24, § 23-105 (1955). 

40 314 Ill. 316, 145 N.E. 407 (1924). See discussion at p. 62 supra. 

41 Chicago v. M. & M. Hotel Co., supra note 38, at 271, 93 N.E. at 756. 

42 Tit. Rev. Stat. c. 24, § 23-87.1 (1955). 

48 399 Ill. 359, 77 N.E.2d 803 (1948). 

44 Id, at 367, 77 N.E.2d at 807. 

45 Barnard & Miller v. Chicago, 316 Ill. 519, 524, 147 N.E. 384, 386 (1925). 
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vehicles,*#* curb gasoline pumps,*? dress shops,*® or drug stores,*® although 
.it would appear that these businesses affect the public health or welfare. 
Occasionally, the court has construed the language of apparently clear 
statutory grants of power in a manner which has reduced municipal licensing 
power by its holding that particular regulatory licensing ordinances were not 
within the scope of the authority granted. Two examples of this type of 
statutory construction will illustrate the point. Section 23-94 of the Re- 
vised Cities and Villages Act gives to corporate authorities the power: 


“To license, tax, locate, and regulate all places of business of dealers 
in junk, rags, and any second-hand article whatsoever. 


“To forbid any person from purchasing or receiving from minors 
without the written consent of their parents or guardians, any article 
whatsoever.” 


As this provision originally appeared in section 95 of artjcle 5 in the Cities 
and Villages Act it read, “To tax, license and regulate second hand and junk 
stores and yards, and to forbid their purchasing or receiving from minors 
without the written consent of their parents or guardians, any article what- 
soever, and to direct the location thereof.” In 1909, Chicago’s ordinance 
regulating junk dealers which was based on the original section was held 
invalid as applied to a partnership engaged in buying old metal, melting it, 
and reselling it.°° This decision was cited by the court when it held that 
an ordinance licensing junk dealers did not apply to a paper stock company 
which bought rags and paper in bales, opened and removed foreign sub- 
stances, and graded, rebaled, and resold paper.®! The rationale of these cases 
was spelled out in Chicago v. Moore,5* where a secondhand store license 
ordinance was held invalid as applied to a store selling secondhand books. 
The court held that the General Assembly meant only those secondhand 
stores which carried on a business similar to junk shops. 

Subsequent to the amendment of the statute in 1935, the supreme court 
refused to broaden its interpretation. In the case of Bullman v. Chicago,*8 
the court held that under the doctrine of ejusdem generis the city could 
not tax, license, and regulate dealers in secondhand motor vehicles, trailers, 
tires, and auto parts. It stated that the new language did not add another 
classification to the groups, but rather was a general limitation on the pre- 
ceding specific classes. 


46 Ward Baking Co. v. Chicago, 340 Ill. 212, 172 N.E. 171 (1930). 

47 People ex rel. Lapice v. Wolper, 350 Ill. 461, 183 N.E. 451 (1932). 
48 Nature’s Rival Co. v. Chicago, 324 Ill. 212, 155 N.E. 356 (1927). 
49 Lowenthal v. Chicago, 313 Ill. 190, 144 N.E. 829 (1924). 

50 Chicago v. Lowenthal, 242 Ill. 404, 90 N.E. 287 (1909). 

51 Chicago v. Northern Paper Co., 337 Ill. 194, 168 N.E. 884 (1929). 
52 351 Ill. 510, 184 N.E. 621 (1933). 
58 367 Ill. 217, 10 N.E.2d 961 (1937). 
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The appellate court relied on the Bullman case in holding that an ordi- 
nance providing that no secondhand dealer shall purchase any secondhand 
article from any minor without written consent of his parents or guardian 
was invalid as applied to a secondhand store dealing in musical instru- 
ments. The city’s power, the court repeated, was limited only to second- 
hand stores carrying on a business similar to dealers in junk and rags.5* 

The power “to license, tax, and regulate . . . money changers, bankers, 
brokers .. . .” 55 was construed in Arnold v. Chicago. In 1943, the legisla- 
ture had undertaken to regulate community currency exchanges. The stat- 
ute required exchanges to secure a license from the Auditor of Public Ac- 
counts. A “savings clause” in the statute specified that there was no limita- 
tion on municipalities to license, tax, or regulate the location or operation 
of such enterprises in a manner not inconsistent with the statute. The city 
passed an ordinance providing for a license fee with an additional charge 
for operation from armored trucks, a matter not covered in the state act. 
It based the ordinance on chapter 24, section 23-91. The court held that 
the city was without power to regulate currency exchanges since they were 
not “money changers” within the meaning of the statute. “Currency ex- 
changes” were not in existence when the predecessor of the present statute 
was passed, and the court ruled that a statute is to be construed as it was 
understood at the time of its passage. 

Despite what thus appears to be an extremely narrow view of the regu- 
latory licensing power, the courts have recognized that the power to license 
a given activity may be derived from a combination of several different 
statutory grants even though the activity itself is not specifically mentioned. 
The leading case on this point is Father Basil’s Lodge, Inc. v. Chicago,®" 
wherein an ordinance licensing and regulating nursing homes was sustained 
although admittedly there was no specific statutory authority for such 
regulation. The court, however, relied on the various grants of power to 
regulate the construction of buildings, to guard against fire hazards, and to 
promote health, and held that these were ample to justify the regulation 
undertaken. In extremely broad language the court pointed out: 


“.. .. Under sections 70 and 72, above mentioned, the legislature has 
delegated to cities and villages the power and authority to protect the 
lives and safety of their citizens from the danger of fire; and under 
section 81 it has delegated to them authority to promote the health of 
their population and protect them from disease. Under these delegations 
of police power from the State, a city may regulate any occupation or 
business the unrestricted pursuit of which might either injuriously affect 
the health of the citizens or subject them to danger from fire.” 58 


54 Chicago v. Stone, 328 Ill. App. 345, 66 N.E.2d 100 (1st Dist. 1946). 
55 Int. Rev. Stat. c. 24, § 23-91 (1955). 

56 387 Ill. 532, 56 N.E.2d 795 (1944). 

57 393 Ill. 246, 65 N.E.2d 805 (1946). 

58 Id, at 254-55, 65 N.E.2d at 812. 
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This language, if taken literally, would appear to mean that regulations 
adopted to “promote health” or “protect from fire” stand completely on 
their own and may be applied to any activity whether or not statutory 
authority has been granted to regulate it. One wonders how the court that 
decided the Father Basil’s Lodge case would deal with the M. & M. Hotel *® 
and the Arms © cases were they now to come up de novo. Certainly, the 
regulation of hotels and rooming houses and the licensing and regulation of 
electrical contractors would appear to bear a reasonable relationshrip to the 
promotion of health and the prevention of fire. Whether this case really 
means that any activity which could affect health is subject to regulatory 
licensing regardless of the extent of statutory authority granted remains to 
be seen. But it seems clear that the Father Basil’s Lodge case represents a 
clear departure from the kind of thinking represented by the M. & M. 
Hotel and Arms cases. 

The case is not completely without precedent, however. In Chicago 
Cosmetic Co. v. Chicago,® a licensing ordinance regulating cosmetic manu- 
facturers was sustained although there was no direct statutory authority for 
such licensing. The court relied on the power to prevent fire hazards and 
protect the public health. Inflammable and explosive as well as toxic sub- 
stances were used in the manufacture of the cosmetics. In Klever Shampay 
Karpet Kleaners, Inc. v. Chicago,® the court sustained the licensing of dry 
cleaning establishments as a necessary incident to the city’s power to prevent 
fires, to regulate the construction of buildings, and to regulate the storage 
of inflammable substances. The court, however, held that a requirement 
that the building in which the business was located should be fifty feet 
away from any other buildings was unreasonable. 

The very least that can be said about these cases is that in the field of 
regulatory licensing the court is coming to recognize a breadth of implied 
power which is actually needed to meet the practical difficulties of governing 
our growing urban centers. 

Because the licensing function under the police power is implied from 


59 See discussion of this case at p. 65 supra. 
60 See discussion of this case at p. 62 supra. 


61 At least one appellate court appears to believe that the Father Basil’s Lodge case 
means what it says. In People ex rel. Slutzkin v. Lincolnwood, 346 Ill. App. 469, 105 
N.E.2d 331 (1st Dist. 1952) (abst. dec.), the court held that the power to promote health 
is inherent in the municipality and may be exercised whether expressly granted or not, 
because preservation of public health is indispensable to the existence of the municipal 
corporation. Thus the court held that when the city council considers some occupation 
or thing dangerous to the health of the community and, in the exercise of its discretion, 
passes ordinances to prevent such danger, it is the policy of law to favor such legisla- 
tion, since municipalities are allowed a greater degree of liberty of legislation in this 
direction than in any other, the most important of the police powers being that of caring 
for the safety and health of the community. 


62 374 Ill. 384, 29 N.E.2d 495 (1940). 
63 323 Ill. 368, 154 N.E. 131 (1926). 
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the authority to regulate, it necessarily follows that ordinances enacted pur- 
suant to this power must contain genuine regulatory features. On several 
occasions, the Supreme Court of Illinois has declared invalid ordinances that 
were enacted under an unquestioned power to regulate the subject matter, 
because the ordinances did not in fact contain actual regulatory provisions. 
In such cases, the court has regarded the ordinances as attempts to license 
solely for purposes of revenue and thus beyond the authority bestowed by 
statute. In Ward Baking Co. v. Chicago,®* the court declared invalid an 
ordinance licensing bakery vehicles while recognizing that the city had the 
power to regulate and license bakeries. There were no provisions in the 
ordinance relating to the manner of maintaining or operating the vehicles, 
and no provision was made for inspection. The court said: 


“The city of Chicago has power, under the Cities and Villages act, to 
regulate the sale of bakery products and to license bakeries in connec- 
tion with such regulation. . . . But where the power to licence is im- 
pliedly conferred upon a city as an incident to regulation it may only 
be exercised in connection with other proper regulations of the busi- 
ness or occupation for which the license is granted. The city has no 
power to exact such a license fee solely for the purpose of raising 
revenue.” ® 


To the same effect was the court’s opinion in Bauer v. Chicago, where 
the court invalidated a Chicago ordinance requiring the licensing of planing 
mills and factories for making boxes, furniture, sash, doors, molding, and 
wood turning. The court pointed out that the ordinance specified no regu- 
lations for the conduct of such businesses, and in the absence of such regula- 
tions, the ordinance represented an attempt to license for revenue without 
statutory authority and was void. 

In Aberdeen-Franklin Coal Co. v. Chicago,® the court held invalid an 
ordinance licensing coal dealers, although the court recognized that the 
city had the power to regulate the business. The ordinance, however, did 
not contain regulatory provisions. The court therefore insisted that it was 
not adopted as an incident of regulation but for the manifest purpose of 
raising revenue and was thus void as lacking in statutory authority. 

The definition of “license” cited above ® recognizes that the license 
fee, a “valuable consideration,” is an integral part of the licensing process. 
This, of course, is true even though the particular license involved is derived 
from the power to regulate. The fact that a license is imposed for the pur- 
pose of “regulation” does not mean that it may not produce “revenue,” but 


4 340 Ill. 212, 172 N.E. 171 (1930). 
65 Jd, at 214, 172 NE. at 172. 

86 321 Ill. 259, 151 N.E. 902 (1926). 
87 315 Ill. 99, 145 N.E. 613 (1924). 
68 See p. 61 supra. 
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the license fee charged must bear some reasonable relationship to the cost 
of the regulation it is intended to facilitate. The standard applied was well 
stated in Bauer v. Chicago,®® where the court said: 


‘ 


‘,... In the exercise of the police power for the purpose of regula- 
tion, the authority of a municipality is limited to such a charge for a 
license as will bear some reasonable relation to the additional burdens 
imposed upon the municipality by the business or occupation licensed 
and the necessary expense involved in police supervision.” 


This limitation necessarily follows from the fact that the licensing ordi- 
nance is regarded as a convenient device for the regulation of the subject 
matter pursuant to a grant of police power and not as an independent source 
of revenue. As the Supreme Court of Illinois said in Chicago Heights v. 
Public Service Co.: 


‘ 


‘.... Since the authority to require license fees constitutes an exer- 
cise of the police power, it follows that the license fees charged must 
bear some reasonable relation to the additional burdens and necessary 
expense involved in the regulation and supervision of the business 
affected, otherwise the ordinance imposing the license fees will be re- 
garded as a revenue measure and, being unauthorized, deemed null and 
void,” ™ 


Thus even though an ordinance may be in fact regulatory, the license 
fee charged cannot be so grossly in excess of the additional cost of regula- 
tion that the court will pronounce it unreasonable as a matter of law.7? As 
a practical matter, however, the burden of proving that a regulatory license 
fee is so great as to be invalid rests upon the party challenging the ordinance. 
In the recent case of Chicago v. Schall," where the supreme court was con- 
sidering the validity of a trailer camp license fee of $500, it was said: 


“ 


.... Absence of the necessary relationship cannot ordinarily be 
inferred from the amount of the fee alone, but must be shown by evi- 
dence. .. . The mere probability that the license fee may in some 
degree exceed such costs will not render the ordinance invalid. In the 
absence of proof we cannot regard the present amount as arbitrary and 
unreasonable. The burden was on defendant to show the lack of a rea- 
sonable relationship. . . .” ™ 


The amount of the licence fee is thus largely up to the discretion of 
the corporate authorities in the absence of a showing that it grossly exceeds 


69 321 Ill. 259, 151 N.E. 902 (1926). 

10 Td, at 265, 151 N.E. at 905. 

71 408 Ill. 604, 608-609, 97 N.E.2d 807, 810 (1951). 

12 Chicago Heights v. Western Union, 406 Ill. 428, 94 N.E.2d 306 (1950). 
18 2 Ill. 2d 90, 116 N.E.2d 872 (1954). 

14 Id, at 91, 116 N.E.2d at 872. 
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the reasonable expense of regulation or that it is imposed solely for revenue 
purposes.”> A mere showing that a fee may be more than the actual cost 
of inspection and regulation is not enough to render the ordinance void.” 


The court has stated: 


“... The charge for the license must bear some reasonable relation 
to the additional burden imposed upon the municipality by the business 
or occupation licensed and the necessary expense involved in police 
supervision. ... But the mere fact that the license required may possibly 
exceed the necessary or probable expense of issuing the license and of 
inspection does not necessarily render the fee illegal or unreasonable. 
However, it must be such a fee, only, as will legitimately assist in regu- 
lating the business which it covers.” 77 


Although licensing may be justified as an incident of the power of 
regulation, the court has sustained licensing ordinances against the challenge 
that the municipality lacked the ability to carry out the regulation con- 
templated in the ordinance. Thus in American Baking Co. v. Wilmington,"® 
an ordinance licensing vehicles delivering food and providing for their in- 
spection was attacked partially on the grounds that the municipality had 
only one police officer and would not make the inspections relied upon. The 
court passed off this fact, saying: 


“.... This is wholly irrelevant as to the validity of the ordinance. It 
relates only to its enforcement. An ordinance is not rendered void by 
failure of the city to enforce it. People v. Village of Oak Park, 266 
mm, 365." * 


A regulatory licensing ordinance, enacted as a function of the police 
power, must like all police power enactments be “reasonable,” and it must 
be calculated to promote the health, safety and welfare of the community. 


“.... In order to justify an ordinance requiring a license to engage 
in a particular occupation as a proper exercise of the police power it 
must appear that the requirement of a license tends to promote the 
public health, safety or welfare.” ®° 


In Nature’s Rival Co. v. Chicago,®! the court considered an ordinance 


™ Chicago Cosmetic Co. v. Chicago, 374 Ill. 384, 29 N.E.2d 495 (1940); Chicago 
v. Ben Alpert, Inc., 368 Ill. 282, 13 N.E.2d 987 (1938). 

76 Sager v. Silvis, 402 Ill. 262, 83 N.E.2d 683 (1949); American Baking Co. v. Wil- 
mington, 370 Ill. 400, 19 N.E.2d 172 (1938). 

™ American Baking Co. v. Wilmington, supra note 76, at 403-404, 19 N.E.2d at 174. 

78 370 Ill. 400, 19 N.E.2d 172 (1938). 

79 Id. at 404, 19 N.E.2d at 174. 

80 Klever Shampay Karpet Kleaners, Inc. v. Chicago, 323 Ill. 368, 374, 154 N.E. 
131, 134 (1926). 
81 324 Ill. 566, 155 N.E. 356 (1927). 
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licensing wearing apparel shops. The ordinance was enacted as an attempt 
to control and regulate “sweat shops”; the license fee was graduated de- 
~ pending upon the number of employees. The ordinance called for the in- 
vestigation of the “reliability” of the applicant, but was otherwise devoid 
of regulating features. The court held it invalid as an attempt to raise rev- 
enue without statutory justification. It also commented on the need for 
reasonableness in regulatory licensing ordinances: 


‘ 


‘,...A municipal ordinance of a regulatory nature in contravention 
of the natural rights of individuals, enacted under general charter 
powers, is not only required to be constitutional, but it must be reason- 
able as well. The court before which it is brought must be able to see 
that it will tend to promote the public health, morals, safety or welfare 
and that the means adopted are adapted to that end and not unduly 
oppressive upon individuals.” ®? 


Of course, if the municipality is acting within the scope of authority 
granted by the legislature and the question of reasonableness is fairly de- 
batable, the court will not substitute its judgment for that of the municipal 
legislative body. In Klever Shampay Karpet Kleaners, Inc. v. Chicago,®* 
in sustaining an ordinance licensing dry cleaning establishments, the court 
stated the well known rule in succinct fashion: 


“...+A court will not hold an ordinance void as unreasonable where 
there is room for a fair difference of opinion on the question, even 
though the correctness of the legislative judgment may be doubtful and 
the court may regard the ordinance as not the best which might be 
adopted for the purpose.” ® 


This rule as applied to licensing ordinances is nothing more than a re- 
statement of the judicial attitude regarding the validity of municipal police 
power ordinances in general. In Western Springs v. Bernhagen,® for ex- 
ample, the supreme court said: 


“Where the legislature grants to a municipal corporation power to 
legislate on a particular subject without prescribing the limits of such 
legislation, an ordinance passed in pursuance of the power must be a 
reasonable exercise of it. (City of Carbondale v. Reith, 316 Ill. 538.) 
When the reasonableness of the ordinance is challenged the question 
for the court is not whether it thinks the ordinance wise, but whether 
the ordinance has a rational relation to the public health, morals, safety 
or general welfare. (City of Aurora v. Burns, 319 Ill. 84.) A court will 
not hold an ordinance unreasonable where there is room for a fair differ- 
ence of opinion on the question, even though the correctness of the 


82 Jd, at 568, 155 N.E. at 357. 
83 323 Ill. 368, 154 N.E. 131 (1926). 
84 Jd, at 375, 154 N_E. at 134. 
85 326 Ill. 100, 156 N.E. 753 (1927). 
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legislative judgment may be doubtful. (Klever Karpet Kleaners v. 
City of Chicago, 323 Ill. 368.) Where an ordinance is passed in the 
exercise of a power conferred upon a municipality the presumption is 
in favor of its validity, and it is incumbent upon the party attacking it 
as an unreasonable and oppressive exercise of the power to show affirm- 
atively and clearly its unreasonableness.” 


Thus, if there is any possible ground upon which the ordinance can be 
shown to promote or protect the public welfare, the courts will not set 
aside the acts of the legislative body.*? 

In enacting a regulatory licensing ordinance, the legislative body itself 
must set up definite standards and requirements and may not delegate to an 
administrative officer the legislative power of determining whether or not 
an applicant is entitled to a license or of establishing necessary requirements. 
In Bauer v. Chicago,§* the court was considering an ordinance licensing 
factories manufacturing sash, doors, boxes, and similar products. Under its 
terms, before a license would be granted, it was necessary for the City Col- 
lector to investigate the reliability of the applicant. The licensing ordinance 
itself contained no other regulatory provisions although other provisions 
of the municipal code contained fire prevention regulations relating to the 
businesses involved. The court struck down the ordinance for lack of 
standards, remarking: 


“Nor is it sufficient to say that the city collector can make the neces- 
sary regulations. The ordinance affords him no guide or standard what- 
ever in the performance of the single duty with which he is charged. 
His discretion is uncontrolled. Legislative power or arbitrary discre- 
tion to prescribe regulations cannot be conferred upon such an 
officer.” °° 


86 Jd, at 103, 156 N.E. at 754. 

87 But the courts reserve to themselves the final decision on whether an ordinance 
is in fact unreasonable and will not hesitate to strike down ordinances which are so 
regarded, even if the municipality has the unquestioned authority to regulate the subject 
matter of the ordinance. See, e.g., Chicago v. Hebard Express and Van Co., 301 Ill. 570, 
134 N.E. 27 (1922), striking down an ordinance which required household movers to 
keep a record of the character of the goods moved, the places from which the goods 
were moved and their new destination, and the names of the parties involved, which 
information was to be filed with the city. The court recognized that the city had the 
statutory right to license, tax, and regulate express men, carters, and like occupations, 
but concluded that the information required had no relation to the regulation of the 
moving business. 

In Troy v. Forest Park, 318 Ill. 340, 149 N.E.2d 281 (1925), the court struck down 
as unreasonable an ordinance forbidding the location of a public garage within seven 
hundred fifty feet of the grounds of a church, irrespective of the character of the loca- 
tion of the garage, and without regard to the consent of the church. There was no 
doubt that the village had the right to direct the location and regulate the use and con- 
struction of public garages. 

88 321 Ill. 259, 151 N.E. 902 (1926). 


89 Td. at 265-66, 151 N.E. at 905. 
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Similar language is found in another case declaring invalid a Rockford 
ordinance regulating ice cream factories under which the health commis- 
sioner had to be satisfied with the conditions in the factory before a license 
would be issued. The court said: 


“ 


.... A statute or ordinance which vests in administrative officers 
a discretion not only as to the administration of the enactment but also 
the determination of what the law is, or to apply it to one and refuse 
its application to another in like circumstances, constitutes an unwar- 
ranted delegation of legislative authority. . . . Under the challenged 
ordinance an ice cream factory may meet every requirement of the 
ordinance and yet fail to satisfy the commissioner of health... . [E]n- 
forcement of the ordinance is dependent upon the whim or caprice of 
the commissioner. The ordinance is invalid because it is incomplete 
and delegates to the commissioner of health an arbitrary discretion as 
to what the law shall be and to determine to whom the law shall 
apply.” %° 

Of course a delegation of authority to an administrative officer to make 
a recommendation regarding the granting or revocation of a license does 
not in itself constitute a delegation of legislative power. 


LICENSING AS A RESTRICTION ON ENTRY 


Permission by the municipality prior to entry into a regulated activity 
is an essential element in the licensing process. There is thus implicit danger 
that if the right of entry is not accorded to all applicants on the same basis 
and under the same conditions, the licensing power can be used to accord 
special privileges to a favored few or to create or maintain a monopoly. 
The licensing power, therefore, carries with it a potentiality for influencing 
the economic and social orientation of the community in which it operates. 

Even if an ordinance on its face establishes regulatory provisions which 
are applicable to all, and there are no purported restrictions on entry, the 
substance of the regulations may be such as to bar from participation in the 
regulated activity persons who lack the capital or experience necessary to 
meet the requirements of the ordinance. 

When a regulatory ordinance has as a principal effect, not the protec- 
tion of the public, but a denial to the public of the advantages implicit in 
competition and a free market, the courts have not hesitated to strike the 
ordinance down as contrary to public policy. 

In order to guard against abuses in the discretion which lies with legis- 
lative bodies in the implementation of the powers granted to them, the 
courts have also insisted that all regulations must be “reasonable,” *! and 


° Rockford v. Hey, 366 Ill. 526, 534-35, 9 N.E.2d 317, 321 (1937). 
*1 See discussion at p. 72 supra. 
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that ordinances may not discriminate against individuals or groups.°? Thus 
in Sullivan v. Cloe,®* the court summarized the rule: 


“.... [A] ll ordinances passed pursuant to such power must be reason- 
able and not oppressive or such as arbitrarily discriminate between 
citizens of the same class, and must operate uniformly upon all the in- 
habitants of the community who are similarly situated. Where special 
privileges are granted by ordinances they must be open to the enjoy- 
ment of all upon the same terms and conditions.” 


As a corollary to these propositions, the courts have recognized the 
heritage of the English common law by striking down as invalid licensing 
ordinances which tend to create monopolies.” 

An early licensing case in which the twin questions of discrimination 
anc monopoly were considered was Pierce v. Aurora,®® where the court 
was considering a milk peddlers’ licensing ordinance which exempted from 
its terms persons owning not more than two cows who peddled milk “by 
hand” to their neighbors. The court said: 


“If the proviso attempts thus to discriminate, or if such is its intent, 
purpose and effect, then, clearly, it must be held invalid, because the law 
is well settled that a municipal corporation has no power to pass an 
ordinance which is unreasonable, oppressive, or which tends to create 
a monopoly, or which so discriminates in favor of, or against, any par- 
ticular class as to make an act done by one penal, while no penalty is 
imposed for the same act done by another under like circumstances.”®7 


Long before the Pierce case, in fact some ninety years ago, the Supreme 
Court of Illinois laid down the fundamental rules relating to equality of 
treatment under a licensing ordinance. In Chicago v. Rumpff,®® the city 
had been given the power to direct the location of and to regulate, license, 
restrain, abate, and prohibit slaughter houses and other establishments and 
places “where any nauseous, offensive or unwholesome business may be 
carried on.” °° Pursuant to this grant of power, the City Council adopted 
an ordinance giving John Reid & Co. exclusive right to maintain a slaughter 
house in the city for all slaughtering other than that done for packing pur- 


%2 People ex rel. Fitzgerald v. Harrison, 256 Ill. 102, 99 N.E. 903 (1912); Block v. 
Chicago, 239 Ill. 251, 87 N.E. 1011 (1909). 

93277 Ill. 56, 115 N.E. 135 (1917). 

% Td. at 60, 115 NE. at 136. 

% The debt to the common law in this regard is recognized in Bloomington v. 
Wahl, 46 Ill. 489 (1868). 

% 81 Ill. App. 670 (2d Dist. 1898). 

97 Id, at 673. 

9845 Tll. 90 (1867). 

99 This power, somewhat modified, survive in the Revised Cities and Villages Act. 
Itt, REv. Strat. c. 24, § 23-88 (1955). 
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poses. Other butchers were permitted to take their animals to the company’s 
establishment for slaughter, and the company would make a charge for such 
use. In striking down the ordinance, the court said: 


“Tt is believed, that the result of the authorities warrants the assertion 
that corporate franchises, whether municipal or private, are conferred 
in trust for the benefit of the entire body of corporators, and must, like 
all other trusts, be exercised with prudence and discretion. Hence their 
by-laws must be reasonable, and such as are vexatious, unequal or op- 
pressive, or are manifestly injurious to the interest, of the corporation, 
are void. And of the same character are all by-laws in restraint of trade, 
or which necessarily tend to create a monopoly. 

“All by-laws should be general in their operation, and should bear 
equally upon all of the inhabitants of the municipality. Where privi- 
leges are granted by an ordinance, they should be open to the enjoyment 
of all, upon the same terms and conditions. That the common council 
had the right, under the large powers conferred by the charter, to so 
regulate the business of slaughtering animals, as to prohibit its exercise, 
except in a particular portion of the city, leaving all persons free to erect 
slaughtering houses, and to exercise the calling at the place designated, 
cannot be controverted. But an ordinance confining such a business 
to a small lot, or even a particular block of ground, is unreasonable, and 
tends to create a monopoly. It can hardly be said, that only a tract 
of one acre can be selected in a large city like Chicago, where it would 
not be unhealthy or offensive, and that it would be unhealthy or of- 
fensive on all of the lands adjoining, or in its vicinity, or in other por- 
tions of the city. 

“The charter authorizes the city authorities to license or regulate such 
establishments. Where that body have made the necessary regulations, 
required for the health or comfort of the inhabitants, all persons inclined 
to pursue such an occupation should have the opportunity of conform- 
ing to such regulations, otherwise the ordinance would be unreasonable 
and tend to oppression. Or, if they should regard it for the interest of 
the city that such establishments should be licensed, the ordinance should 
be so framed, that all persons desiring it might obtain licenses by con- 
forming to the prescribed terms and regulations for the government of 
such business. We regard it neither as a regulation nor a license of the 
business, to confine it to one building, or to give it to one individual. 
Such action is oppressive, and creates a monopoly that never could have 
been contemplated by the general assembly. It impairs the rights of all 
other persons, and cuts them off from a share in not only a legal but 
a necessary business. Whether we consider this as an ordinance or a 
contract, it is equally unauthorized, as being opposed to the rules gov- 
erning the adoption of municipal by-laws. The principle of equality of 
rights to the corporators is violated by this contract.” 1 


100 Chicago v. Rumpff, supra note 98, at 96-97. 
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In Bloomington v. Wahl, the court held unreasonable an ordinance 
designating a certain area in Bloomington as a city market where all sales 
of fresh meats were to take place. The city had unquestioned power to 
erect market houses and to establish markets and market places and provide 
for their regulation. The court restated several fundamental rules: 


“A few plain principles, which are firmly established, and fully recog- 
nized by our courts, lie at the foundation of the exercise of this power. 
The ordinance must be reasonable, uniform in application throughout 
the limits in which it has operation; it must not be in restraint of trade; 
it must not create oppressive monopolies, but must be calculated to 
advance the general welfare of the inhabitants of the municipality.” 1°? 


The court then went on to say: 


“.... But to require all such articles, at all hours, when offered for 
sale, to be brought to and offered at the one place, within the city, and 
there sold, and to prohibit the sale of such articles, in any quantity, 
and during all periods of time, outside of the two lots designated, and 
the adjoining streets, would seem to be manifestly in restraint of trade, 
and to create a monopoly highly oppressive to the people. It would 
give the entire right to sell such articles to a few, in exclusion of all 
others. In so large a population as the growing city of Bloomington 
now possesses, and which is increasing with such rapidity, it would 
tend to greatly enhance the price of articles of food, and would tend 
to the loss of time, to compel all of the inhabitants to resort to one 
place to procure their daily supply.” 1° 


101 46 Tl. 489 (1868). 
102 Jd, at 492. 


103 Tq. at 493. 

Tugman v. Chicago, 78 Ill. 405 (1875), was another early case involving Chicago’s 
efforts to regulate slaughter houses. An ordinance of the Board of Health made it un- 
lawful to commence the operation of a slaughter house within a designated area after a 
certain date. While holding that the power to enact ordinances on the subject lay with 
the City Council rather than the Board of Health, the court commented on the validity 
of such ordinances which tended to create monopolistic conditions, and said: 

“Where power is conferred upon the legislative department of a municipal cor- 
poration to enact by-laws and ordinances for the better government of the inhabitants 
of the municipality, the body intrusted with that power, in its exercise, can not enact 
ordinances that are unreasonable, oppressive, or such as will create a monopoly. 

“If one of the citizens of Chicago is permitted to engage in the business of 
slaughtering animals in a certain locality, an ordinance which would prevent, under a 
penalty, another from engaging in the same business, would not only be unreasonable, 
and, for that reason, void, but its direct tendency would be to create a monopoly, which 
the law will not tolerate. 

“The fact that certain persons were engaged in the business within the district 
designated in the ordinance at the time of its adoption, gave them no right to monopolize 
the business, nor would such fact authorize the board of health to provide that such 
persons might continue the avocation, while other should be deprived of a like privilege 
who should engage in the business at a later period. 

“If the board of health had any power to adopt an ordinance on the subject, the 
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Thus the Illinois Supreme Court has long condemned municipal ordi- 
nances which had the effect of creating monopolies, discriminated against 
individuals, or granted special privileges to the favored few. In taking this 
position, the court was not only meeting the constitutional problems inherent 
in any type of discrimination by public authority, but was also adhering to 
the deep-seated opposition to monopoly which is part of our common-law 
heritage, based on a belief that the common good is best served by the 
operations of a free and competitive economy. Nevertheless, the legislature 
and the supreme court have recognized certain areas of municipal regu- 
latory activity wherein the municipality has been granted what is in effect 
the power to create near-monopoly conditions and to restrict free entry 
into the field. 


' Most notable of course is the field of liquor control. The Liquor Con- 
trol Act !% specifically gives to the municipal authorities the right to desig- 
nate the number and kind of liquor licenses to be issued in the community. 
Section 110 provides in part: 


“In every city, village or incorporated town, the city council or presi- 
dent and board of trustees, and in counties in respect of territory out- 
side the limits of any such city, village or incorporated town the county 
board shall have the power by general ordinance or resolution to deter- 
mine the number, kind and classification of licenses, for sale at retail 
of alcoholic liquor not inconsistent with this Act and the amount of the 
local license fees to be paid for the various kinds of licenses to be issued 
in their political subdivision. . . .” 


In this connection the supreme court has repeatedly held that the right to 
sell liquor is not protected by the Constitution and the fourteenth amend- 
ment does not apply. The most recent expression of this view is found in 
Saladino v. South Beloii.1 


ordinance, to be valid, should not discriminate in favor of any citizen. If it prohibited 
one from carrying on the business, that prohibition should extend to all, regardless of 
the time the business may have been commenced. 

“A regulation of this character, to be binding upon the citizen, must not only be 
general, but it should be uniform in its operation.” Jd. at 407, 409. 

104 Trt. Rev. Stat. c. 43, §§ 94-195 (1955). 

—. Ill. 2d 320, 137 N.E.2d 364 (1956). 

4 . There is in appellant’s position the assumption of a fact which does not 
exist, namely, that he has an inalienable right to use his property for tavern purposes. 
In Great Atlantic and Pacific Tea Co. v. Mayor of Danville, 367 Ill. 310, this court, 
after pointing out that the unbridled use of intoxicating liquors is inimical to the wel- 
fare of the people, summarized as follows (p. 317): ‘The right to engage in the liquor 
traffic is not an inalienable right guarded by the organic law. It is not a right of 
citizenship nor one of the privileges and immunities of citizens of the United States. 
It involves no constitutional right which is violated by the mere curtailment or termina- 
tion of its exercise. The regulation and restriction of the right to sell alcoholic bever- 
ages is referable to the police power which has resided in the States since the beginning 
of the present system of government. The policy of the State has long been to consider 
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Moreover, unless the power is clearly abused, there is no limitation on 
the amount of the license fee which can be imposed on liquor dealers by 
virtue of the grant of the power of regulation. In Sager v. Silvis,!°* the 
supreme court recognized that municipalities had not only been delegated 
the state police power to regulate the sale of liquor, but it further recognized 
that the municipality could license liquor sales for revenue purposes. There 
was no restriction on the use to which the funds thus derived could be put. 
The court in the Sager case noted: 


“Appellants argue that the rule is a license fee is not lawful and can- 
not be sustained if it results in a return unreasonably disproportionate to 
the cost of regulation, and they cite a number of authorities holding that 
principle. None of them, however, concern license fees for selling in- 
toxicating liquors at retail. They concern such businesses as factory, 
golf course, restaurant, photographer, employment agency and opera- 
tion of vehicles. By almost universal authority the rule contended for 
by appellant does not apply where the license charge is imposed on those 
occupations which, while they are tolerated, are recognized as being 
hurtful to public morals, productive of disorder, or injurious to the 
public, such as the liquor traffic. . . .” 1°? 


However, the power of municipalities to restrict the right of entry into 
a given pursuit is not limited to those activities which are merely “tolerated” 
or have some inherent potential of being destructive of the public good. 
For example, in sustaining the Chicago traction ordinance of 1930, in 
People v. Chicago,’°® the court answered among other objections, the chal- 
lenge that the enabling legislation promoted a monopoly in local trans- 
portation. The court, citing the Public Utilities Act, recognized that the 
public policy of the state no longer favored competition among public 
utilities. The court also suggested that a municipality might through its 
control over the public streets be in a position to create a monopoly in the 
transportation field.1° 


the right to traffic therein as permissive, only.’ Again, in Hornstein v. Illinois Liquor 
Control Com. 412 Ill. 365, at 369, it is said: ‘Legislation with respect to liquor traffic 
does not come within the protection of the fourteenth amendment to the Federal con- 
stitution unless it is apparent that its real object is not to protect the community or to 
promote the general well-being but, instead, under the guise of police regulation, to 
deprive the owner of his liberty or property without due process of law.’ See also: 
Crowley v. Christensen, 137 U.S. 86, 34 L.ed. 620; Harrison v. People ex rel. Raben, 
222 Ill. 150.” Id. at 322-23, 137 N.E.2d at 366. 

106 402 Ill. 262, 83 N.E.2d 683 (1949). 

107 Jd. at 268, 83 N.E.2d at 686. 

108 349 Tl. 304, 182 N.E. 419 (1932). 

109 “Tr is also contended that the act creates a monopoly, in that only one unified 
local transportation company will be permitted to operate in each city of 500,000 in- 
habitants and the metropolitan area. There is, however, no limit to the number of 
corporations which may be organized under the act, and so the act does not in any 
sense create a monopoly. If a monopoly in local transportation is created it will not 
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The power to regulate streets has been cited by the court in connection 
with Chicago ordinances which limited the number of taxicab licenses to 
be issued by the city. In Yellow Cab Co. v. Chicago,!® the court held that 
the city had power to limit the number of taxicab licenses to be issued and 
stated: 


“We cannot agree with appellants’ contention that the city of Chicago 
cannot limit or restrict the number of taxicabs which are to be operated 
upon the streets of the city of Chicago. In the case of People ex rel. 
Johns v. Thompson, 341 Ill. 166, this court had before it for considera- 
tion the validity of an ordinance regulating taxicabs, passed September 
25, 1929, which contained provisions similar in many respects to the 
ordinances of 1934, 1937 and 1945, the validity of which are questioned 
in this proceeding. In that case we upheld the validity of that ordinance 
and we stated, “The ordinance is not discriminatory on the ground that 
it singles out taxicabs for regulation and does not apply to private 
vehicles or other public vehicles drawn by horses. No one has any 
inherent right to use the streets or highways as a place of business. 
Where one seeks a special or extraordinary use of the streets or public 
highways for his private gain, as by the operation of an omnibus, truck, 
motorbus or the like, the State may regulate such use of the vehicle 
thereon or may even prohibit such use.’ We also held in that case that 
the power of the city to pass the ordinance in question had been 
authorized under the Cities and Villages Act then in force. We likewise 
held that the right to regulate includes the right to impose reasonable 
conditions and restrictions and that the power to regulate the use of 
streets by vehicles included the power to promote the general welfare 
and prevent accidents, and that the reasonableness of police regulation is 
not necessarily what is fairly appropriate under all circumstances. Cer- 
tainly, the city of Chicago, having the right to regulate traffic and park- 
ing, to build bridges, viaducts, tunnels and sewers, to select streets for 
through or local traffic, to levy a city vehicle tax, to provide for the 
underground laying of wires or other facilities in the street and to pro- 
vide for the general policing of the city, could, in the exercise of its 
powers conferred upon it by the legislature, properly determine the 
number of taxicabs which it would permit to be operated in the city 


be by virtue of the 1929 act but by virtue of a subsequent municipal grant of street 
rights to a single corporation. Even a municipal grant of street rights would not create 
a monopoly unless it was exclusive in character, and the statute would not be rendered 
invalid by reason of a subsequent grant by a municipal corporation of exclusive street 
rights to a corporation organized under the act. But in any event, even if the act of 
1929 could be said to foster a monopoly in one company doing a local transportation 
business in a given metropolitan area, it would not necessarily be invalid. While the 
public policy of this State formerly encouraged competition among public utility com- 
panies and forbade monopolies, it is now recognized by the State that under proper 
regulations a monopoly in this field is preferable to unrestricted competition, and an 
act which permits such a monopoly is free from constitutional objections.” Jd. at 326, 
182 NE. at 431. 


110 396 Ill. 388, 71 N.E.2d 652 (1947). 
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of Chicago. Any conclusion other than this would render ineffective 
the authorizations by the legislature to the city for the regulation of 
traffic and parking and the policing of the city. It is well known and 
this court takes judicial notice of the facts that there are numerous con- 
gested areas in the city of Chicago and that the very nature of the taxi- 
cab business contributes to this traffic congestion.” 11 


The ordinances in question in the Yellow Cab Co. case providing for 
the regulation and licensing of cabs granted the vast majority of licenses 
to the two major cab companies in the city and provided for preference to 
the companies in receiving licenses to bring the total cabs operating up to 
the numbers permitted, after they had surrendered some of the licenses 
originally authorized. The ordinances were attacked as creating or tending 
to create a monopoly. The court pointed out that the city had not legis- 
lated away its right to grant further licenses in the future.1!? The court, 
however, held that the licensing ordinance constituted a contract between 
the cab companies and the city, and that the City Council was without 
power to provide for “temporary permits” which did not require the per- 
mittees to conform to the regulations of the general ordinance.1* 

In the light of the foregoing it must be concluded that the general 
antipathy toward monopoly has been recognized and supported by the 
courts in licensing matters. Nevertheless, where the legislature has spe- 
cifically given monopoly-creating powers to the municipality as in the case 
of liquor sales regulation, the courts have been reluctant to invalidate the 
powers granted. This attitude apparently results from the fact that the 
prohibition against monopoly stems from the common law and general con- 
siderations of public policy rather than from any direct constitutional pro- 
hibition. Implicit, however, in any monopolistic situation are the constitu- 


111 Jq, at 397-98, 71 N.E.2d at 657. 

112 “A ppellants contend that the ordinances of 1934, 1937 and 1945, providing for the 
regulation and licensing of taxicabs in the city of Chicago, are invalid since such ordi- 
nances create, or attempt to create, a monopoly in the taxicab business in the city of 
Chicago. A careful study of the record indicates that at the time of the hearing in this 
cause there were 348 persons, firms or corporations, including appellees, holding licenses 
for the operation of 3,000 taxicabs in the city of Chicago. It is true that the vast ma- 
jority of the 3,000 licenses are held by appellees, however no taxi operator and no person 
who desires to enter the taxicab business has, in this cause, complained of a monopoly. 
By these ordinances which are said to create a monopoly the city has reserved the right 
to fix fares and has the right to inspect the books and records of the various licensees. 
In addition, the city has reserved the right to issue, when authorized by general ordi- 
nance, additional licenses for the operation of taxicabs without the consent of any of 
the licensees. The sole restriction upon the city’s right to issue additional licenses is 
that there shall be a finding of public convenience and necessity for the additional 
licenses. In the case of Capitol Taxicab Co. v. Cermak, 60 F.2d 608, involving a similar 
ordinance, the court stated, ‘To the argument that the ordinance tends to create a 
monopoly, it is sufficient answer that the city has not by its legislation surrendered its 
right to grant other and further certificates to all other applicants.” Jd. at 398-99, 
71 N.E.2d at 657-58. 


113 Yellow Cab Co. v. Chicago, supra note 110. 
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tional problems involved in the discrimination against those persons who are 
not the recipients of the monopoly privilege. In the liquor situation, the 
courts have held that this particular traffic is not subject to constitutional 
protection, and no one can complain about not getting a liquor license. The 
justification for monopolies in public transportation lies again in specific 
legislative enactments, the Public Utilities Act, and in the broad powers of 
municipalities over streets and traffic, and apparently the right to engage in 
licensed activities is subject to dictates of the police power as embodied in 
these enactments. 

In the Yellow Cab case, however, where no statute was relied upon, 
the court was careful to point out that in its judgment no actual monopoly 
had been created. It is thus safe to assume that in the absence of specific 
legislative authority, a municipality cannot by a licensing ordinance create 
a monopoly within the field of activity sought to be regulated. A possible 
exception lies in activities affecting traffic and the public streets, but here 
the situation is unquestionably influenced by the acceptance of regulated 
utilities as being in the public interest. It is doubtful whether the munici- 
palities’ licensing power, if carried out as an incident to the regulation of 
streets and traffic, overtly creates monopolies beyond those involved in 
public transportation. 


THE ADVANTAGES OF LICENSING AS A REGULATORY 
DEVICE 


The wide-spread use of the licensing power as a regulatory device is 
due in large part to its relative ease of administration. Probably the most 
important advantage enjoyed by the municipality in this respect is that 
regulatory licensing requires permission by the municipality prior to en- 
gaging in the regulated activity. This means that the persons subject to 
regulation must make themselves known to the municipality before becom- 
ing active, and the municipal authorities are not only aware of their pro- 
posed activities, but have an opportunity of establishing reasonable “rules 
of the game” which the licensee accepts as a condition of doing business. 
The continuing power to revoke a license represents a much greater deter- 
rent to the potential ordinance violator than does the possibility of a quasi- 
criminal prosecution and small fine, the usual penalty which supposedly 
stands behind ordinance enforcement. 

Moreover, the licensee must first meet certain regulatory requirements 
before going into a licensed activity. Ordinarily, adherence to these re- 
quirements is verified by an inspection before the license is issued. This 
provides for a much more systematic enforcement procedure than that 
involved in the processing and investigation of complaints, implicit in other 
types of ordinance enforcement activity, especially if inspection is made 
a prerequisite to license renewal. In the first instance, at least, the licensee 
pledges his adherence to the requirements of the ordinance and he comes 
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to the municipality, rather than the municipality searching him out if an 
ordinance violation is reported after his activities are underway. 

Regulatory licensing also tends to aid the business community as well 
as the public by protecting the law-abiding businessman from the unfair 
competition of unlicensed enterprises which operate outside the regulations 
imposed by the licensing ordinance. 

Not the least important advantage represented by the regulatory licens- 
ing device is the fact that the policing and inspection services carried on in 
connection with the licensing program are thereby made largely self-sup- 
porting. In the absence of the revenue represented by license fees, these 
services, which frequently encompass some of the most important police 
power activities of the municipality, would be dependent upon the usually 
hard pressed corporate funds. While the primary function of regulatory 
licensing cannot property be considered to be the production of revenue, it 
is nevertheless true that license fees represent an important financial base for 
ordinance enforcement activities. 

In this connection it should be noted that during the depression there 
grew up in several municipalities, a system of “licensing by agreement.” 
Ordinances were adopted which extended the scope of licensing to busi- 
nesses not apparently covered by enabling legislation with the tacit agree- 
ment of the businessmen involved, or at least without their active opposi- 
tion. The purpose of course was to produce the dollars necessary to keep 
the municipal government operating. Even today most municipalities have 
some licensing ordinances which probably exceed the powers actually 
granted by the legislature. Many are enforced because the individuals in- 
volved are in agreement with the objectives therein contained, or the costs 
of contesting the ordinances exceed the cost of the license itself. 

Because of these advantages in administration and enforcement, and the 
need for regulating commercial activitiy in our growing urban centers, 
there has been a tendency to stretch the licensing power beyond the limits 
apparently set by the legislature. The large number of licensing cases which 
have reached the courts of record indicate that this effort has often been 
fiercely resisted by the businesses affected. Judicial construction of the 
powers of municipalities in this field has not, at least until the Father Basil’s 
Lodge case, been “liberal.” 14 As a result, the area of licensing for regula- 
tion has often been cited as one in which a grant of broad powers to munici- 
palities is required. Legislative efforts in this direction have not proven 
successful.415 An interesting summary of the need for such a grant of power 
is found in the Report of the Chicago Home Rule Commission,'® where 


114 See discussion of this problem at p. 68 supra. 

115 §.B. 254, 68th Ill. Gen. Assembly (1953); H.B. 1021, 1026, 67th Ill. Gen. Assembly 
(1951); S.B. 321, 66th Ill. Gen. Assembly (1949); H.B. 753, 64th Ill. Gen. Assembly (1945). 

116 Cyicaco Home RuLE Commission, Mopernizinc A City GOVERNMENT 282-83 
(1954). 
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the Commission said: 


“It is necessary to note that many of the proposals for additional regu- 
latory power coupled the power of taxation with the power of regula- 
tion. This has been particularly true as to the proposals dealing with 
community currency exchanges, dealers in used cars, and owners of 
secondhand shops. This may partly explain the inability to secure enact- 
ment of such proposals, for, as will be noted in chapter xiv, tax pro- 
posals have met with even less success than regulatory proposals in the 
legislature. 

“The problems of urban communities which may require the imposi- 
tion of regulatory controls or restraint for the protection of the public 
welfare would seem to justify a more liberal legislative devolution of 
police power than has been the experience to date. These problems 
are rarely static. Constantly changing conditions engender the need for 
flexibility in municipal powers to meet new problems as they arise. 
Whatever may be the legislative motivations behind its narrow policy 
of denying additional municipal powers of licensing and regulation in 
the police-power field, there appears to be little justification for such 
policy. Surrounded as the police power is by constitutional guaranties 
adequate to restrain any governmental abuses, there should be little 
cause for alarm that city governments will run wild in the execution of 
this power. In this light, greater municipal autonomy in the area of 
licensing and regulation appears both desirable and justifiable.” 


The language in the Father Basil’s Lodge case,!!7 may actually signal a 
new era in judicial interpretation of the licensing power which will render 
unnecessary extensive legislative action. There have not been enough cases 
since that decision to indicate whether or not the strict interpretation which 
has plagued municipal officials for the last thirty years is now a thing of the 
past. However, in view of the ever increasing need for regulation as the 
pace of urbanization is quickened, and the scope of commercial activity 
touching the health and safety of the public is broadened, it would appear 
that in any event broader municipal powers are necessary in order fully to 
utilize licensing as a regulatory technique. 


CONCLUSION 


The courts have frequently been criticized for their strict interpreta- 
tion of the licensing power. It is only fair, however, to point out that 
under our political system, whereby the municipality is merely a creature 
of the state and derives all its powers solely by legislative grant, it seems 
unrealistic and even unfair to expect the courts to recognize broad regu- 
latory powers inherent in municipalities in the absence of a specific legis- 
lative pronouncement. Notwithstanding the line of decisions typified by 


117 See discussion of this case at p. 68 supra. 
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the case that did not include secondhand books in “any secondhand articles 
whatsoever,” it must be conceded that the legislature has not seen fit to 
repudiate by legislative action this type of statutory construction. 

Even assuming the most favorable attitude on the part of the reviewing 
courts, it remains for the legislature to take the definitive step by granting 
to municipalities the power to license for regulation all activities affecting 
the health, safety, and welfare of the community. Even such a broad grant 
of power would be subject to the time honored constitutional protections 
of due process, equal protection of the laws, and similar principles. We have 
reached the point in our political development where local government must 
be recognized as mature enough and responsible enough to be trusted with 
the tasks of making the rules by which our communities are to live and work. 
There is no reason to believe that all wisdom resides in Springfield or that 
the city councils and village boards are not possessed with the knowledge 
and experience necessary to determine what is best for their own commu- 
nities. Certainly, licensing for the purpose of regulating activities which 
infringe upon the health, safety, and welfare of its citizens, should be the 
prerogative and the responsibility of any local self-government worthy of 
the name. 
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LICENSING FOR REVENUE 


BY MAX J. LIPKIN * 


INTRODUCTION 


THE GENERAL RULE is often stated that cities are given the power 
to license for regulation or for revenue. The power to license for regulation 
stems from the police power while the power to license for revenue stems 
from the taxing power.! Since we are here concerned with the latter 
phase of the power to license, no consideration will be given to those 
cases and statutes where the power to tax is not combined with the power 
to license. 

The following provisions of chapter 24 of the Illinois Revised Statutes 
now specifically grant the power to local governments to license, tax, or 
regulate certain businesses: 


(1) Section 23-51—Hackmen, draymen, carters, etc.; 

(2) Section 23-53—Vehicles conveying loads; 

(3) Section 23-54—Places for eating or amusement; 

(4) Section 23-55—Athletic contests and exhibitions; 

(5) Section 23-91—Auctioneers, detectives, brokers, barber shops, etc.; 
(6) Section 23-94—Dealers in junk, rags, and second-hand articles. 


Certain statutory provisions grant to local governments the power to license, 
tax, regulate, or prohibit designated businesses. These powers also appear 
in Chapter 24, Illinois Revised Statutes, and are as follows: 


(1) Section 23-52—Runners for hotels, cabs, etc.; 

(2) Section 23-54—Hawkers, peddlers, itinerant merchants, amuse- 
ments, etc.; 

(3) Section 23-56—Billiard tables, bowling alleys, etc. 


It immediately becomes apparent that the powers granted by the fore- 
going provisions of chapter 24 constitute a grant of power to municipalities 
to impose an occupation tax on certain businesses. 

Generally, when referring to licenses for the purpose of raising revenue 
as distinguished from the purpose of regulation, the term used is “license 
tax.” It seems fundamental that a distinction between a license tax for 
revenue and an occupation tax for revenue would be a distinction in name 
only. 


* MAX J. LIPKIN. LL.B. 1931, University of Illinois; Assistant Corpora- 
tion Counsel, City of Peoria, 1945-1953; Corporation Counsel, City of 
Peoria since 1953. 


1Lamere v. Chicago, 391 Ill. 552, 63 N.E.2d 863 (1945). 
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LICENSING FOR REVENUE AND LICENSING FOR 
REGULATORY PURPOSES 


A grant of power to a municipality to license, tax, regulate, or prohibit 
certain businesses combines the power to tax with the power to license, 
but if the power to tax is not specifically granted, municipalities may only 
license for the purpose of regulation.2 Due to the fact that municipal 
ordinances often fail to distinguish between license fees exacted for the 
purpose of paying the cost of regulation of a business and the imposition 
of taxes designed for the sole purpose of raising revenue for general 
municipal expenditures, confusion exists in the cases on this subject. 

An illustration of the confusion which has resulted because of the 
indiscriminate use of the term “license” appears in the case of Wiggins 
Ferry Co. v. East St. Louis,3 where the court had before it an ordinance 
imposing on keepers of ferrys a $50.00 license fee for each boat operated 
by the business. The statute gave the city power “to license, tax, and 
regulate ferrys.” In holding the ordinance valid, the court said that the 
license imposed was not a tax. Nevertheless, in its discussion the court said 
that the legislature could not have intended to deprive municipal bodies of 
this great “source of revenue,” i.e., the licensing power. 

In the case of United States Distilling Co. v. Chicago,* the court was 
concerned with an ordinance adopted by the City of Chicago prohibiting 
the conduct of the business of a distiller without first paying a license 
therefor in the sum of $500.00 per annum. The ordinance was adopted 
pursuant to the statute then in existence authorizing cities to tax, license, 
and regulate distillers. In holding this ordinance valid, the court relied upon 
the Wiggins Ferry case and ruled that the imposition of license fees for 
substantial municipal revenue is valid. 

Dennehy v. Chicago® involved an ordinance of the City of Chicago 
which provided for the licensing of wholesale liquor dealers. At the time 
of the decision, cities had been given the power to license, regulate, and 
prohibit the selling or giving away of intoxicating liquors. It was contended 
in this case that the amount was excessive, but the court relied upon its 
decision in United States Distilling Co. v. Chicago in holding this ordinance 
valid. The court pointed out that the statute under consideration in the 
United States Distilling Co. case included the word “tax” as well as the 
word “license” and that the statute under consideration in the Dennehy 
case only used the word “license.” ® The court then went on to say that 
this distinction was of no significance since it had held in the United States 


2 Herb Bros. Co. v. Alton, 264 Ill. 628, 106 N.E. 434 (1914). 
3102 Ill. 560 (1882). 

#112 Ill. 19, 1 N.E. 166 (1884). 

5 120 Ill. 627, 12 N.E. 227 (1887). 

6 Jd. at 647, 12 N.E. at 235. 
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Distilling Co. case that the sum charged was authorized under the licensing 
power and not under the taxing power. 

In Harder’s Storage Co. v. Chicago,’ the court considered an ordinance 
of the City of Chicago imposing a license fee on wagons and vehicles 
transporting persons or property upon the streets of the city. At the time 
of the decision in that case cities were empowered to license and control 
all wagons and other vehicles conveying loads within the city.’ In the 
Harder’s Storage Co. case, the court sustained the ordinance on the authority 
of its decision in Wiggins Ferry Co. v. East St. Louis and several other 
cases cited in its opinion which involved statutory provisions authorizing 
cities to “tax,” particularly to tax occupations. Throughout the opinion 
the court discussed matters involving the question of license taxes, even 
though the power to tax was not specifically granted at that time. 

Another leading case often cited on this subject is Metropolis Theater 
Co. v. Chicago.® That case involved an ordinance of the City of Chicago 
classifying theaters into various classes and fixing annual license fees based 
on the price of admission. The particular statute involved authorized cities 
to license, tax, and prohibit amusements. In holding the ordinance valid, 
the court said that it was not necessary to review the numerous cases in- 
volving the classification of subjects for taxation since the entire problem 
had recently been reviewed by the court in Harder’s Storage Co. v. Chicago. 

Cases involving licenses for regulation are indiscriminately cited as 
authority for propositions relating to licenses for taxing purposes and vice 
versa, 

A final illustration of this confusion appears in the case of Reif v. 
Barrett,’ in which the court sustained the validity of the retailers’ occupa- 
tion tax. Justice Herrick, speaking for the court, said: 


‘ 


*,... On the other hand, an occupation tax has one of two missions: 
either to regulate and control a given business or occupation, or to 
impose a tax for the privilege of exercising, undertaking or operating 
a given occupation, trade or profession. Its effect is to license a person 
engaged in a given calling or occupation. A license in form may not 
be issued to a taxpayer but the payment of the tax is the license under 
the authority of the State to engage in such occupation. Regulation is 
not a necessary adjunct of an occupation tax. It may or may not be. 
The payment of the tax itself is a condition precedent to the privilege 
of carrying on a business or occupation. The payment of the tax is 
made mandatory by the act creating it upon the right of the individual 
to follow the given occupation. An occupation tax may be levied under 


7235 Ill. 58, 85 N.E. 245 (1908). 


8TIt should be noted that at the present time the statutory provision pertaining to 
this subject includes the word “tax.” Itx. Rev. Stat. c. 24, § 23-53 (1955). 


246 Ill. 20, 92 N.E. 597 (1910). 
10 355 Ill. 104, 188 N.E. 889 (1933). 
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the general police powers of the State, where its purpose is to regulate 
or control a given occupation, or it may be levied under the general 
sovereign powers of the State, where its sole purpose is to raise revenue. 
Under which power it is levied makes no difference as to the character 
of the tax.” 1! 


As a result of these decisions and because of the statement made many 
times in the cases that license fees may be imposed for regulation, revenue, 
or prohibition, municipalities did not differentiate in their ordinances 
between licenses imposed for regulation and taxes imposed for revenue; 
consequently, when the Supreme Court of Illinois rendered its decision in 
Lamere v. Chicago,!? municipal lawyers were taken by surprise. 

In that case the court held that the statute which authorized cities to 
license and tax amusements conferred upon the cities two powers which 
are separate and distinct, controlled by different principles and for different 
governmental purposes, one being the power to regulate which is an 
exercise of the police power, and the other the power to raise revenue by 
taxing the objects described in the ordinance. The court ruled that the 
ordinance presented in the Lamere case was invalid for the reason that it 
was drafted as a regulatory measure and not as a revenue measure. 

It is true that the Supreme Court of the United States, in the case of 
Gundling v. Chicago,'* held that it is a matter of indifference whether a 
license fee is exacted under the power to regulate or the power to tax, if 
the power to do either exists. Nevertheless, the Supreme Court of Illinois 
many years ago had given some indication that its decision in the Lamere 
case would be forthcoming. 

In the case of Carrollton v. Bazzette,!* the Illinois Supreme Court had 
before it an ordinance providing for the licensing of itinerant merchants. 
At that time, cities were authorized to license, tax, regulate, or prohibit 
itinerant merchants. In its opinion, the court laid down the general rule 
that the legislature has the power to authorize cities to license and regulate 
various kinds of businesses and occupations and to require the payment of 
license fees. The court cited the Wiggins Ferry Co. case and the United 
States Distilling Co. case and Braun v. Chicago™ as authority for this 
proposition. The court then pointed out that the ordinance was framed 
upon the same theory as other license ordinances and not upon the theory 
of levying taxes in the ordinary acceptation of that term; the court, there- 
fore, considered the question of the validity of the ordinance under the 
rules applicable to regulatory ordinances, rather than taxing ordinances. 


11 Jd, at 109, 188 N.E. at 892. 

12 391 Ill. 552, 63 N.E.2d 863 (1945). 
13177 U.S. 183, 20 Sup. Ct. 633 (1900). 
14 159 Ill. 284, 42 N.E. 837 (1896). 

15 110 Ill. 186 (1884). 
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The adoption of separate ordinances relating to licensing for regula- 
tion and licensing for revenue is required in order to eliminate the con- 
fusion and to prevent decisions such as Bloomington v. Ramey,® where 
the court held that the particular ordinance under consideration was a 
licensing ordinance and not a taxing ordinance. 

It should be kept in mind, however, that municipalities are not required 
to exercise all of the licensing powers granted by the enabling act +" and 
that they may exact a license fee for revenue purposes only without 
simultaneously enacting an ordinance licensing for regulatory purposes.'® 


CERTAIN CONSTITUTIONAL LIMITATIONS 


As pointed out heretofore, the specific authority granted by the legis- 
lature to municipalities to impose license taxes for revenue actually grants 
authority to impose what are generally called occupation taxes. A license 
fee exacted for the purpose of revenue is not a tax within article IX, 
section 1, of the Constitution of the State of Illinois.‘° An occupation tax 
is not a property tax.”° 

The power to tax occupations which is given to the state under the 
provisions of article IX, section 1, of the Illinois constitution may be dele- 
gated by the legislature to cities and villages.24 The general limitation is 
that the license taxes may be imposed subject only to the rule of uniformity 
as to classification.22, Consequently, the many decisions of the Supreme 
Court of Illinois relating to occupation taxes imposed by the legislature 
are applicable in considering the constitutionality of city ordinances in- 
volving this subject.?8 

The power of a municipal corporation to impose a license tax is not an 
inherent power but must be plainly conferred by the General Assembly.”* 
In Chicago v. O’Brien, the court held that the city had not been given 
the power to require a license of persons engaging in the business of 
furnishing private detectives for hire; and in the case of Condon v. Forest 
Park,?* the court held that the power to license, tax, regulate, and prohibit 
amusements did not include the power to tax by way of license the business 


16 393 Ill. 467, 66 N.E.2d 385 (1946). 

17 Kitt v. Chicago, 415 Ill. 246, 112 N.E.2d 607 (1953). 

18 Chicago v. Willett Co., 1 Ill. 2d 311, 115 N.E.2d 785 (1953). 
19 Metropolis Theater Co. v. Chicago, 246 Ill. 20, 92 N.E. 597 (1910). 
20 Reif v. Barrett, 355 Ill. 104, 188 N.E. 889 (1933). 

21 Wiggins v. Chicago, 68 Ill. 372 (1873). 

22 Banta v. Chicago, 172 Ill. 204, 50 N.E. 233 (1898). 

23 Johnson v. Halpin, 413 Ill. 257, 108 N.E.2d 429 (1952). 

24 See 25 Int. Law & Prac., Licenses § 12 (1956). 

25 268 Ill. 228, 109 N.E. 10 (1915). 

26 278 Ill. 218, 115 N.E. 825 (1917). 
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of having or conducting a golf course. Nevertheless, in Stiska v. Chicago,?" 
the court said that the power to license, tax, regulate, and prohibit amuse- 
ments did authorize an ordinance imposing a license tax of an amount 
equal to three per cent of the gross receipts from admission fees of a 
bowling alley. The Condon case was not mentioned in the opinion, but it 
seems that under the authority of the Stiska case a license tax may now be 
imposed on golf courses. 

In the case of Chicago v. Willett Co.,28 the court held that an ordinance 
imposing a license tax upon each cart operated by the defendant and used 
for transporting for hire property and merchandise within the city, did not 
create an undue burden on interstate commerce and was not limited in its 
application to hauling done within the city. 


CLASSIFICATION FOR LICENSING 


In applying the requirement of uniformity in classification, the court 
has also established the general rule that a classification of objects for taxation 
is valid unless it is shown to be unreasonable or arbitrary.*® Great latitude 
is given legislative bodies in the classification of trades, callings, occupations, 
or businesses, the only requirement being that the classification must rest 
upon a reasonable basis.®° 

As pointed out by the supreme court in the case of Peoples Gas Light 
and Coke Co. v. Chicago,*1 the constitutional provision itself makes a number 
of separate classifications. Consequently, in Harder’s Storage Co. v. Chi- 
cago,5? the court held valid an ordinance classifying and charging a different 
license fee for one-horse wagons, two-horse wagons, three-horse wagons, 
automobiles with seats for two persons, automobiles with seats for more 
than two persons, and automobile trucks, coaches, and busses. 

The following cases contain examples of various classifications that have 
been approved by the Supreme Court of Illinois: 

(1) In Metropolis Theater Co. v. Chicago,® the court held valid a 
classification of entertainment that established a graded license fee based 
upon the highest charge to be made for seats in a theater. 

(2) In Westfalls Storage Co. v. Chicago,3* the court held valid an 
ordinance imposing a greater license fee on motor vehicles than upon horse- 
drawn vehicles. 


27405 Ill. 374, 90 N.E.2d 742 (1950). 
281 [ll]. 2d 311, 115 N.E.2d 785 (1953). 

29 Reif v. Barrett, 355 Ill. 104, 188 N.E. 889 (1933). 

80 Peoples Gas Light and Coke Co. v. Chicago, 9 Ill. 2d 348, 137 N.E.2d 330 (1956). 
31 [bid, 

$2 235 Ill. 58, 85 N.E. 245 (1908). 
33 246 Ill. 20, 92 N.E. 597 (1910). 
$4 280 Ill. 318, 117 N.E. 439 (1917). 
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(3) In McGrath v. Chicago, the court held valid a furniture-movers’ 
occupation tax requiring those movers operating from one to five vehicles 
to pay one rate, and those operating from six to ten vehicles to pay another 
rate. An increase in the tax rate was provided for each additional five 
vehicles. 

(4) In Melton v. Paris,3* the court held valid an ordinance dividing all 
vehicles into fifteen classes with a specified rate for each class. 

(5) In Beskin v. Chicago,3" the court held valid an ordinance classifying 
wholesale and retail junk dealers and charging a different fee for each of 
these occupations. 

It is generally stated that an ordinance which in imposing a license 
fee discriminates in favor of residents of the municipality and against non- 
residents of the same class is unconstitutional.3* It is also stated that licensing 
ordinances which provide different provisions for people residing in munici- 
palities from those residing outside the municipality are valid if the classifi- 
cation is based on a reasonable distinction.2® Nevertheless, the cases cited 
for these propositions did not involve occupation taxes. 

In Robbins v. Herrin, it was held that a license tax on vehicles used 
in transportation was not void for discrimination even though it required a 
license of residents and not of non-residents. 


PERMISSIBLE RATES OF LICENSE TAXES 


It is generally stated that where a license tax is imposed for purposes 
of revenue, the determination of the amount of the tax is within the 
discretion of the municipal authorities, provided that the amount is not 
confiscatory.*1 Nevertheless, in many cases the court has struck down 
ordinances on the ground that the amount was unreasonable. 

In the case of Bloomington v. Ramey,*? the court had before it an 
ordinance of the City of Bloomington pertaining to itinerant merchants 
and fixing the license fee at $50.00 for the first ten days; eleven to thirty 
days, $100.00; thirty-one to one-hundred-and-eighty days, $300.00; and 
one-hundred-and-eighty-one days to three-hundred-and-sixty days, $500.00. 
The statute pursuant to which the ordinance was adopted gave cities the 
power “to license, tax, regulate, or prohibit itinerant merchants.” The 
court in the Ramey case held that the license fee was prohibitory and that 
the ordinance was invalid. In arriving at its decision, the court stated that 


35 309 Ill. 515, 141 N.E. 299 (1923). 
36 333 Ill. 190, 164 N.E. 218 (1928). 
37 341 Ill. 489, 173 N.E. 364 (1930). 
38 See 25 Itt. Law & Prac., Licenses § 26 (1956). 
39 Tbid. 

40 293 Ill. 133, 127 N.E. 353 (1920). 

41 See 25 Itt. Law & Prac., Licenses § 29 (1956). 
42 393 Ill. 467, 66 N.E.2d 385 (1946). 
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the ordinance was a licensing and not a taxing ordinance and that where 
there is no power to prohibit, the municipality does not have unlimited 
discretion in fixing the amount of license fees. 

It could be argued that the decision of the court was proper but that 
the reasoning was improper. There are several old appellate court cases 
which are difficult to understand at first reading. All of these cases dealt 
with itinerant merchants and the cities involved had the power to tax, 
license, and prohibit, as well as to regulate, itinerant merchants. In the 
case of Walnut v. Barnett,* a fee of $5.00 a day was held valid; in Endel- 
man v. Bloomington,** a fee of $100.00 for thirty days was held invalid; in 
Peoria v. Gugenheim,*® a fee of $200.00 a month was held invalid. 

It seems that these cases and other similar cases can be reconciled when 
it is understood that as a general rule a “municipal license fee or tax that is 
prohibitive or confiscatory in amount is unreasonable and void where the 
business subject to the exaction is inherently legitimate, not actually or 
potentially a nuisance or harmful, or not subject to outright prohibition by 
the municipality.” 46 | Even though the power is given to cities in Illinois 
to prohibit certain occupations, the courts of Illinois have not extended 
this power to any businesses except those which are harmful or potentially 
a nuisance. 

In the case of Aberdeen-Franklin Coal Co. v. Chicago,*’ an ordinance 
was held invalid which provided for a license tax on lumber yards. It is 
true that the court held that since there was no specific power to tax granted 
by the legislature, but merely the power to regulate and prohibit, the 
ordinance was invalid because it imposed a license fee solely for the purpose 
of raising revenue. 

In Nahser v. Chicago,** the court held that the power of a city to 
prohibit amusements does not include all amusements, but only such as 
come within the legitimate exercise of the police power. 

The Supreme Court of Illinois held in People v. Steele,* that the legis- 
lature has the same power to regulate the theater business as it has to 
regulate any other lawful private business, and it may interfere with such 
business only to the extent that the public health, safety, morals, comfort, 
and general welfare require. To the same effect is the case of Metropolis v. 
Gibbons, even though the court said at one point in its opinion that the 


43 141 Ill. App. 367 (2d Dist. 1908). 

44 137 Ill. App. 483 (3d Dist. 1907). 

45 61 Ill. App. 374 (2d Dist. 1895). 

469 McQuItiin, MunicipaL Corporations § 26.33 (3d ed. 1950). 
47 315 Ill. 99, 145 N.E. 613 (1924). 

48271 Ill. 288, 111 N.E. 119 (1915). 

49 231 Ill. 340, 83 N.E. 236 (1907). 
50 334 Ill. 431, 166 N.E. 115 (1929). 
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statute involved had imposed no limitation on the amount of the tax that 
the city might exact. 

In Carrollton v. Bazzette,*' it was argued that the statute authorizing 
cities to license, tax, regulate, suppress, or prohibit itinerant merchants was 
unconstitutional because it authorized municipalities to prohibit itinerant 
merchants from carrying on the business of merchandising. In answer to 
this contention, the court said that it was not the intention of the legislature 
to authorize municipalities to suppress itinerant merchants or to prohibit 
them from carrying on their business except in those cases where, in the 
character of the goods sold or in the manner of conducting the business, 
there is something detrimental to the public good, health, morals, comfort, 
or convenience, 

This distinction is clearly brought out in the case of Sager v. Silvis.5? 
There the court had before it the question of the amount of a liquor license 
fee imposed by the city under the provisions of the Liquor Control Act. 
That act specifically grants the power to cities to determine the number, 
kind, and classification of licenses for the sale of liquor. Since the power 
to tax was not specifically delegated by the legislature, it was argued that 
the license fee involved was unreasonable because it bore no relation to 
the cost of regulation. The court pointed out, however, that the cases 
upon which this argument was based concerned businesses such as factories, 
golf courses, etc., and not the business of selling intoxicating liquors at 
retail. The court ruled that the fee was lawful, citing Dennehy v. Chicago ** 
and Wiggins Ferry Co. v. East St. Louis.54 It was noted that the grant of 
power in the Dennehy case was broader than that involved in the Sager 
case, since at the time of the Dennehy case cities had the power to license, 
regulate, and prohibit sales of intoxicating liquor. However, the Illinois 
Supreme Court stated in the Sager case that in so far as the sale of intoxi- 
cating liquor was concerned, there was no limitation upon the power of the 
city to fix the license fees and to dispose of them as the city might determine. 

Certainly, however, if a license fee was so great that it would, in effect, 
prohibit the sale at retail of intoxicating liquor in any city in Illinois, and 
thereby circumvent the local option privileges of the Illinois Liquor Control 
Act, the Supreme Court of Illinois would rule that the licensing ordinance 
was invalid. 


DOUBLE TAXATION 


There is no constitutional prohibition in Illinois against more than one 
privilege or occupation tax on the same occupation if the total does not 


51159 Ill. 284, 42 N.E. 837 (1896). 

52 402 Ill. 262, 83 N.E.2d 683 (1949). 
53.120 Ill. 627, 12 N.E. 227 (1887). See discussion of this case at p. 88 supra. 
54102 Ill. 560 (1882). See discussion of this case at p. 88 supra. 
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exceed reasonable taxation for the privilege involved. A person engaged 
in a business may be required to pay one license tax to the state and another 
to the municipality. 


EXEMPTIONS 


A particular class of persons, businesses, or occupations may be ex- 
empted by municipal ordinance from the payment of a license tax if the 
exemption is a reasonable one and if it includes all persons who are similarly 
situated.5® However, an act permitting honorably discharged soldiers and 
sailors to peddle goods without a license has been held void on the ground 
that such a classification bore no relation to the subject matter of the act 
and had no reasonable basis.5* 


REVOCATION 


It should be obvious from the foregoing discussion that ordinances 
providing for a license tax cannot be enforced through the device of revo- 
cation of the license. This is another compelling reason for not combining 
regulatory provisions and tax provisions in one ordinance. 

It seems that the only proper method of enforcement of a 
license tax is by the normal means used in collecting penalties for the viola- 
tion of any other city ordinance, although there will be some difference 
in the manner of determining the amount of the fine.5® 


55 People v. Deep Rock Oil Corp., 343 Ill. 388, 175 N.E. 572 (1931). 
56 See 25 Int. Law & Prac., Licenses § 43 (1956). 

57 Marallis v. Chicago, 349 Ill. 422, 182 N.E. 394 (1932). 

58 Ti. Rev. Stat. c. 24, § 23-106 (1955). 
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Notes 


MUNICIPAL POWER ARISING 
FROM THE OWNERSHIP OF 
EXTRATERRITORIAL PROPERTY 


Owing to the rapid growth and development of the modern American 
city and the increasing demands of its inhabitants upon it to expand and 
perform more efficiently its municipal functions, the law of municipal cor- 
porations is currently undergoing extensive alteration. But, as is often the 
case, legal theory has failed to keep pace with the realities dynamic economic 
change. This may be illustrated by an examination, limited to the area of 
extraterritorial municipal power, of the nature and extent of the alteration 
and adaptation of legal concepts of the powers of municipal corporations 
and other governmental units to meet new problems. 


THE EXISTING LEGAL CONCEPTS 


A review of the existing legal concepts of governmental units and 
their powers helps to bring the problem into focus. The functions and 
powers of any governmental unit embody the totality of its existence as a 
social and political organism; functions comprising its duties or activities, 
and powers being the legal authority or ability to execute functions.1 An 
obvious result of the use of a multiplicity of local units of government in 
the United States (3,049 counties, 16,778 municipalities, 17,202 towns and 
townships, 12,319 special districts, and 67,346 school districts?) is the desir- 
ability, if not the necessity, of territorial limitations on the exercise of power 
to avoid jurisdictional conflicts. It is a widely accepted theory of govern- 
ment that each governmental unit must have definite and fixed territorial 
boundaries. As a corollary to this concept of a fixed territory for each 
unit, there is the theory that each such unit cannot exercise its powers 
beyond its territorial limits.* As general principles which make a definite 
distribution of power among the various governing units, they are satis- 


1 Bean v. Knoxville, 180 Tenn. 448, 175 S.W.2d 954 (1943). 

2 Tue Municipat YEARBOOK 16 (1955). 

3A municipal corporation must have fixed boundaries or it has no existence. Little 
Rock v. Parish, 36 Ark. 166 (1880); State ex rel. Johnson v. Owens, 92 Fla. 356, 109 So. 
423 (1926); State ex rel. Holcomb v. Inhabitants of Pocatello, 3 Idaho 174, 28 Pac. 411 
(1891); Oak Cliff v. State, 77 S.W. 24 (Tex. Civ. App. 1903). The word “city” implies 
compactness, unity, and continuity. Villalobos v. Holguin, 146 Tex. 474, 208 S.W.2d 
871 (1948). 

4“As a general rule the powers of a municipal corporation cease at municipal 
boundaries and cannot, without plain manifestation of legislative intention, be exercised 
beyond its limits.” 62 C.J.S., Municipal Corporations § 141 (1949). 
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factory; but when applied to a municipal corporation in actual operation 
they are inadequate. Municipalities are not self-sufficient.5 Often they 
must go outside their fixed territorial limits to produce adequate supplies 
of water, building sites for welfare and penal institutions, parks, and sewage 
disposal plants; all of which are proper municipal functions. In all these 
matters a city needs to exercise extraterritorial power both in acquiring and 
protecting such property. It would appear that the extension of such powers 
beyond the corporate limits is essential to the proper performance by the 
municipality of its functions. Such extension has been deterred, however, to 
some degree, by the fact that it constitutes an inroad on the general concepts 
of municipal power, and further, that such extension will inevitably lead 
to additional confusion and conflict between units of local government. 

An examination will now be made of the actual extension of municipal 
power relative to particular types of property beyond the city boundaries 
and the resulting effect of such extension on the power of other govern- 
mental units. The rights of individual citizens under such extension of 
power will also be considered. 


WATER SUPPLIES AND WATERWORKS 


A basic function of a municipal corporation is to provide, either directly 
or indirectly, water for its inhabitants. Essential to the provision of water 
service is an adequate supply. The source of the water provided is usually 
located outside the boundaries of a municipality. The more common sources 
of municipal water supply, lakes, rivers, reservoirs, and wells, are often 
located “beyond the walls.” Most states have taken cognizance of this 
geographical fact and have specifically authorized cities either by statute® 
or judicial decision’ to go beyond their corporate limits in order to provide 
an adequate supply of water. Thirty-two states* make no geographical 
limitation on the extraterritorial area in which a city may locate its reservoir. 
Eight other states place an area limitation ranging from two to seventy-five 
miles from the corporate boundaries.® Thus, in forty states the legislature 


5 Anderson, The Extraterritorial Powers of Cities, 10 Minn. L. Rev. 475 (1926). 
“Efficiency in the performance of municipal functions often requires the acquisition 
and administration of property outside the corporate limits.” 41 Harv. L. Rev. 894, 895 
(1928). 

6 See notes 8 and 9 infra. 

7 Hall v. Calhoun, 140 Ga. 611, 79 S.E. 533 (1913). 

8 Alabama, Arizona, Arkansas, California, Colorado, Florida, Idaho, Illinois, Ken- 
tucky, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Montana, Nevada, New 
Jersey, New York, North Carolina, North Dakota, Ohio, Oklahoma, Oregon, South 
Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington, Wisconsin, 
and Wyoming. E.g., Itt. Rev. Stat. c. 24, §§ 74-2, 75-3 (1955). 

® Indiana, Iowa, Kansas, Missouri, Nebraska, New Mexico, Pennsylvania, and West 
Virginia. 
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has made a statutory exception to the general rules of municipal power by 
granting extraterritorial power for the acquisition of water supplies. 

Incidental to this extraterritorial power of acquisition, twenty-six states 
provide in their general statutes that municipalities may exercise control 
over their extraterritorial sources of water and waterworks to prevent or 
punish pollution and injury.!° Ten of these states place no specific geo- 
graphical limitation on this type of control.1 Eight other states place 
specific geographical limitations on the exercise of such extraterritorial police 
regulations ranging from one to twenty-five miles beyond the corporate 
limits.12 In Missouri, the area of jurisdiction varies, depending upon the 
size of the city.4% In three states, Colorado,’* Idaho,!® and Utah,!® the 
area of control is measured from the location of the source of water or 
waterworks. In Illinois, “the jurisdiction of the municipality to prevent 
or punish any pollution or injury to the stream or source of water for the 
supply of the waterworks extends ten miles beyond its corporate limits.” 17 

Where a city is given the power to make and enforce police regulations 
relative to an extraterritorial source of water supply, problems of inter- 
governmental relationship arise. To effectuate this municipal power, the 
property must be removed from the police regulations and the general juris- 
diction of a county, township, special district, or other local unit of govern- 
ment. In addition, such extension of power often means that non-residents 
of the city who violate a municipal police regulation are subject to the 
control of a government of which they are not a part—such subjection 
being founded solely upon an artificial extension of a city’s borders for the 
protection of its property. 

Where there is statutory authority to prevent damage to a water source, 
it has been held that a city may, by ordinance, prohibit fishing and tres- 


10The states are: Alabama, Arkansas, Colorado, Idaho, Illinois, Indiana, Iowa, 
Kansas, Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New 
Mexico, North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Texas, Utah, Virginia, 
West Virginia, and Wyoming. 

11 They are Alabama, Idaho, Kansas, Montana, Nebraska, Nevada, New Mexico, 
Oklahoma, Oregon, and Texas. It should be noted, however, that in Kansas, Nebraska, 
and New Mexico the city is limited in the area in which it can locate its source of water. 

12 Arkansas and Virginia limit the extent of such control to an area not to exceed 
five miles. Ark. Stat. ANN. § 19-2317 (1947); Va. Cope ANN. § 15-715 (1950). Indiana 
uses a twenty-five mile limit. Inp. ANN. Stat. § 48-7203 (Burns 1950). North Dakota 
and South Dakota, one mile. N.D. Rev. Cope § 40-0501(61) (1943); S.D. Code § 
45.0201(37) (1939). Ohio, West Virginia, and Wyoming place a limitation of twenty, 
fifteen, and ten miles respectively. Oxnto Rev. Cope ANN. tit. 7, § 743.25 (Page 1954); 
W. Va. Cove ANN. § 494 (1955); Wyo. Comp. Stat. ANN. § 29-2301(3) (1945). 

13 Mo. Rev. Srat. §§ 77.530, 79.380, 82.240 (1949). 

14 Coto. Rev. Stat. ANN. § 139-32-1(35) (1953). 

15 Towa Cope ANN. § 397.26 (1949). 

16 Utan Cope ANN. § 10-8-15 (1953). 
17 TL. Rev. Stat. c. 24, § 75-3 (1955). Note also Id. § 74-2. 
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passing,'® the use of houseboats,!® and the landing of sea planes ° on its 
extraterritorial water supply. A city may drive trespassing cattle from the 
unfenced watershed of its lake.24_ In Massachusetts, it was held that a 
municipality could prohibit the placing of an oil pipe line in the river from 
which it drew its water where such action might contaminate the supply.?? 

Such regulations are either directly or indirectly infringements on the 
regulatory powers of other governmental units. In regulating fishing, boat- 
ing, swimming, landing of sea planes, pollution, and the placement of oil 
pipe lines on and in extraterritorial waters, the city is exercising control 
over matters normally under the jurisdiction of either the state or some 
other governing body. 

In Illinois, as noted before, cities are empowered by statute to acquire 
water supplies outside the city limits,?* and, if within ten miles of the city, 
to exercise police control over such supply.24 There are few reported cases 
involving the power of cities to make regulations for the prevention of 
pollution and contamination of water supplies.2° The following three cases 
indicate, however, the attitude of the Illinois courts toward the exercise of 
such extraterritorial power and the type of regulation they will sanction. 
In Springfield v. North Fork Outlet Drainage Dist.,?* the court granted an 
injunction to the city of Springfield for the prevention of pollution of its 
water supply, even though this prevented a special district, another local 
unit of government, from straightening the course of the Sangamon River. 
The Illinois Supreme Court, in Kenilworth Sanitarium v. Kenilworth,?* 
enjoined a sanitarium’s practice of emptying sewage into a ditch which 
flowed into a lake which served as the city’s water supply. The court, 
recognizing the detrimental effect of the injunction on the operation of 
the sanitarium, nevertheless ruled that the common good must prevail over 
any individual right possessed by the sanitarium. The 1955 case of West 
Frankfort v. Fullop 8 is the latest expression of the supreme court on this 
matter. In that case the court upheld as a valid exercise of police power to 
protect against pollution, a city ordinance which prohibited the drilling or 


18 Birmingham v. Lake, 243 Ala. 367, 10 So. 2d 24 (1942). 

19 State v. Finney, 65 Idaho 630, 150 P.2d 130 (1944). 

20 Shreveport v. Conrad, 212 La. 737, 33 So. 2d 503 (1947). 

21 Phillips v. Golden, 91 Colo. 331, 14 P.2d 1013 (1932). 

22T_awrence v. Commissioners of Public Works, 318 Mass. 520, 62 N.E.2d 850 
(1945). 

23 Int. Rev. Strat. c. 24, §§ 74-2, 75-3 (1955). 

24 Tbid. 

25 The cases cited in notes 26, 27, and 28 infra appear to be the only Illinois cases 
passing on this precise point. 
26 249 Ill. App. 133 (3d Dist. 1928). 
27 220 Ill. 264, 77 N.E. 226 (1906). 
286 Ill. 2d 609, 129 N.E.2d 682 (1955). 
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operation of any gas or oil wells in the watershed of the city water supply 
lake located some eight miles from the city limits. The court cited with 
approval the various types of similar regulations which had been permitted 
in other states.?® It would appear on the basis of the reported cases, that the 
Illinois courts will sanction any reasonable police regulations to protect an 
extraterritorial source of water. 

In the three Illinois cases referred to above, the regulations involved 
infringed upon the powers of other governments or upon the rights of 
individuals. In the Springfield case,*° the injunction was granted even though 
a state statute empowered the drainage district to straighten the course of 
the river. In the Kenilworth case,?! the ditch was constructed and used for 
over twenty years for sewage disposal under express statutory authority 
from the legislature, yet, the court allowed a city regulation to prohibit 
the continuance of such use. The prohibitive ordinance involved in the 
West Frankfort case ®* was attacked as an unconstitutional infringement 
on the rights of a private landholder on the ground that it deprived all the 
landowners having oil and gas holdings within the watershed of due process 
of law. Granting that there was infringement on these rights, the court 
sustained the regulation as a valid exercise of the paramount power to 
protect public health and safety. 


SEWAGE DISPOSAL 


Another accepted municipal function is the disposal of sewage and 
other waste material. The nature of sewage disposal plant operations makes 
desirable the location of the plant outside the heavily populated areas within 
the city limits. By statute, thirty-eight states, including Illinois, expressly 
provide that cities may acquire property for the location of sewage disposal 
plants beyond the city limits,3* and only nine of these states ** place any 
geographical limitation upon this extraterritorial power of acquisition. 

Only eight states *> make specific statutory provision for municipal 


29 Td. at 613, 129 N.E.2d at 685. 

30 See note 26 supra. 

31 See note 27 supra. 

82 See note 28 supra. 

33 Alabama, Arizona, California, Colorado, Florida, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, 
Montana, Nebraska, New Hampshire, New Jersey, New Mexico, New York, North 
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, 
South Dakota, Tennessee, Texas, Vermont, Virginia, Washington, West Virginia, and 
Wisconsin. 

34 Indiana, Kansas, New Mexico, Missouri, Nebraska, Idaho, West Virginia, Ala- 
bama, and Pennsylvania. 

35 Florida, Illinois, Kansas, Missouri, Oregon, Texas, Washington, and West Vir- 
ginia. 
























104 LAW FORUM [ VoL. 1957 


police jurisdiction over extraterritorial sewage disposal plants. This small 
number is accounted for by the fact that in sewage disposal operations the 
policing problem is not as difficult or as extensive as it is in the case of 
water supplies and waterworks. Sewage disposal plants are not commonly 
located at as great a distance from the city as are water supplies. Further, 
the area of necessary protection around a sewage plant is limited to the 
confines of the particular operation, whereas in relation to water supplies, 
the area of police protection is often more extensive, including the whole 
watershed. A sewage disposal plant requires no more protection than any 
other public property. On the other hand, a water supply, by its nature, 
requires special measures of protection. 

Illinois municipalities are empowered by statute to acquire extraterri- 
torial property for the location of sewage disposal plants °* and to exercise 
police jurisdiction over such plants.3*7 The delegation of police jurisdiction 
over sewage plants is very broad and this probably accounts for the fact 
that no cases have arisen involving this section. In addition to this specific 
statutory grant, there is a general grant stating that: 


“All property which (1) is owned by a municipality, and (2) lies 
outside the corporate limits of the municipality, and (3) does not lie 
within the corporate limits of any municipality, shall be subject to the 
ordinances, control, and jurisdiction of the municipality in all respects 
the same as the property owned by the municipality which lies within 
the corporate limits thereof.” 38 















The only apparent limitation on municipal regulation and operation of 
sewage disposal systems arises when the particular operation constitutes a 
nuisance. When the operation does become a nuisance, the Illinois courts 
find an unreasonable infringement upon individual rights and permit the 
injured party to sue for an injunction,®® abatement,*® or damages.*! 












AIRPORTS 


Air transportation has become as important to the economic growth 
and development of the American city as the rail industry was 100 years 
ago. As the air industry has grown in importance, cities have realized the 
desirability of providing accommodations for air lines to encourage them to 
serve the municipality. The acquisition of property for the establishment 











36 TLL. Rev. Stat. c. 24, § 60-2 (1955). 
87 ]d. § 60-7. 
38 Jd. § 23-107. 
39 Kewanee v. Otley, 204 Ill. 402, 68 N.E. 388 (1903); Mason v. Mattoon, 95 Ill. App. 
525 (3d Dist. 1900). 

40 See 9 Itt. Law & Prac., Cities, Villages, and other Municipal Corporations § 561 
(1954). 
41 Johnston v. Galva, 316 Ill. 598, 147 N.E. 453 (1925). 
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and maintenance of an airport by a city is a proper municipal function,* 
. for a public purpose,* and is not a purely commercial enterprise.** 

Sites for airport facilities are usually found only outside the city limits. 

Since this involves the exercise of extraterritorial power of acquisition, most 
cities hesitated to act without sanction from the state legislature, even though 
the establishment of such facilities was generally accepted as a proper 
municipal function. By 1956, the legislatures of forty-seven states had 
recognized this need of cities to provide extraterritorial airport facilities and 
had enacted special legislation permitting cities to acquire property out- 
side the corporate limits for the location of airports.*® 

Many of the states which grant extraterritorial authority to acquire 
airports also grant cities power to exercise some degree of regulatory juris- 
diction over such airports and the surrounding territory.*® Zoning is prob- 
ably the most important phase or aspect of the extraterritorial police power 
granted cities in connection with airports. 


“Airport zoning is the regulation of the use of land surrounding an 
airport to prevent the creation of physical hazards and obstructions in 
the air space approaches to the airport. It consists primarily of regu- 
lating the height of structures on a graduated basis beginning at the 
airport boundary and extending a radius of two miles from the ends of 
the runways and landing strips. The most restricted limitations apply 
in the areas immediately adjacent to the airport and these are gradually 
4 relaxed until the outer boundaries of the approach area are reached... . 
q In addition to the limitations imposed upon the height of structures, 
restrictions are also placed upon land uses in the approach areas which 
would unduly interfere with visibility and radio communications.” 47 





To these ends, the statutes of several states permit municipal zoning regula- 
f tion of airports in varying degrees and by various methods. Alabama permits 
its Cities to abate or remove any structure, etc., pole, wire, tree, woods, or 
other thing located within one-fourth of a mile from their airports if it 
constitutes a menace to the safety of aircraft operations.*® Similar zon- 
ing is permitted in Arkansas, but in an area five miles beyond the air- 


42 Wentz v. Philadelphia, 301 Pa. St. 261, 151 Atl. 883 (1930). 

48 Burnham v. Mayor and Aldermen of Beverly, 309 Mass. 388, 35 N.E.2d 242 
1941). 

44 Krenwinkle v. Los Angeles, 4 Cal. 2d 611, 51 P.2d 1098 (1935). 

45 Express statutory powers of extraterritorial acquisition have been granted to 
municipalities in every state in the United States, except Rhode Island. 

46 Alabama, Arizona, Arkansas, Colorado, Georgia, Indiana, Iowa, Kansas, Louisiana, 
Maine, Maryland, Michigan, Montana, Nebraska, Nevada, New Mexico, New York, 
. North Carolina, North Dakota, Oregon, South Carolina, South Dakota, Tennessee, 
: Utah, and Virginia. Cities in other states may be granted such authority by charter 
provision. 

47 Young, Airport Zoning, 1954 U. Int. L. Forum 261 (1954). 
48 Ara. Cope ANN. tit. 4, § 30 (1940). 
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port.*® In New Mexico and Oregon there is no geographical limitation on 
the zoning jurisdiction.® Arizona gives its cities the same authority to zone 
extraterritorial airports as the city has over zoning within its corporate 
limits.5! In other states, the same or similar powers are granted to munici- 
palities in regard to extraterritorial zoning for airports. As a general rule, 
the cities are given authority to prevent the erection or require the removal 
of structures which are hazards to air travel. 

In eleven states, in addition to zoning jurisdiction, cities have general 
legislative authorization to “regulate” or “police” extraterritorial airports.°? 
Apparently such a grant of power embraces all types of police power regu- 
lation which is permissible in relation to other types of public property. 

Zoning or general police regulation of an airport by a city constitutes 
an encroachment on the powers of other governmental units and gives rise 
to conflicts in jurisdiction and to hostility. Anticipating this conflict, the 
legislatures of Montana and Arkansas provided by statute that in such cases 
the municipal regulation would prevail. The Montana Code states that in 
the event of such conflict “the regulations of the political subdivision owning 
or controlling the airport shall govern and prevail.” 5 Arkansas grants its 
cities authority to “promulgate, administer, and enforce airport zoning 
regulations even though all or a part of the airport in question, or all or a 
part of the area to be zoned, is located outside its corporate limits and 
within the territory of another political subdivision.” 54 

Extraterritorial airport zoning regulation has not been contested widely 
in the courts by individual citizens.5> This reflects the submissive acceptance 
of such regulation by the public. 

Power has been conferred upon all cities in Illinois “to establish and 
maintain public airports either within or without the corporate limits of 
the municipality.” °* Municipal ownership of airports in Illinois may be 
divided into four subdivisions: (1) ownership by cities over 500,000 popu- 
lation; 57 (2) ownership by cities under 500,000 population; ** (3) owner- 


49 Ark. Stat. ANN. § 74-302 (1947). 

50.N.M. Stat. ANN. § 44-2-4 (1953); Ore. Rev. Stat. §§ 492.510-492.710 (1953). 

51 Ariz. Cope ANN. §§ 48-133—48-143 (Supp. 1952). 

52 Alabama, Colorado, Georgia, Kansas, Maryland, Michigan, Nebraska, North 
Dakota, South Carolina, South Dakota, and Tennessee. 

53 Mont. Rev. Copes ANN. § 1-712 (1947). 

54 Ark, Stat. ANN. § 74-302 (1947). 

55 Apparently, the matter has been litigated only twice in the past twenty-five years. 
Yara Engineering Corp. v. Newark, 132 N.J.L. 370, 40 A.2d 559 (1945); Rice v. Newark, 
132 N.J.L. 387, 40 A.2d 561 (1945). 

56 ILL. Rev. STAT. c. 24, § 23-96 (1955). Id. § 22-3 specially confers this same authority 
on cities over 500,000 population, and § 22-4 gives such cities the power to construct 
such facilities. The same special powers are conferred on cities under 500,000 by § 24-1. 
57 Id. § 22-3. 

58 Jd. § 24-1. 
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ship by municipal Airport Authorities; °° and (4) ownership by Park Dist- 
. ona 
The power to enact non-zoning type police regulations is conferred 
on Illinois municipalities with a population of 500,000 or more,*! subject 
to the provisions of the Illinois Aeronautics Act.®? This latter statute confers 
upon the Illinois Department of Aeronautics general jurisdiction over all 
airport and aircraft operations within the state. On the other hand, the 
Aeronautics Act does not appear to take away the general police powers 
of the city granted under section 22-7(4) over matters unrelated to aero- 
nautical operation. Therefore, presumptively, cities over 500,000 have the 
same powers to regulate the non-flying operational aspects of an extra- 
territorial airport as they have relevant to common types of property 
located within the city limits. 
Cities with a population of under 500,000 are also granted non-zoning 
regulatory jurisdiction,®* but the statute granting such power states that 
municipal regulations shall not conflict with the laws or regulations of the 
United States, the State of Illinois, the Illinois Commerce Commission, or 
| the Illinois Department of Aeronautics. Clearly, the regulatory powers of 
cities under 500,000 population are more strictly limited than are those of 
' cities above that size. The only area in which it would appear that they 
have dominance in regulatory power is in relation to matters unrelated to 
flight operations; matters too local in nature and insignificant to warrant 
regulation by the higher levels of government. 
In Illinois, any political subdivision (including a municipality) which 
owns or controls an extraterritorial airport has express statutory authority to 
adopt zoning regulations which may extend not more than two miles from 
the boundaries of the airport,®* and until the local political subdivision has 
acted, the Department of Aeronautics’ has zoning jurisdiction.© 
Under the power to make zoning regulations, a city may regulate the 
use of private property in regard to the prevention of airport operation 
hazards, J. Nelson Young has stated that the following types of obstruction 
can be regulated by zoning: “any structures or fixtures on adjacent land 
which project into the paths traveled by planes;” the use of adjacent land 
which causes a visibility hazard by creating gas, smoke, dust, or glare; and 
the use of adjacent property which creates electrical interferences with 
airport ground-to-air communications. Obviously, zoning regulations of 
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59 Id. c. 15%, § 68.8(1). 
60 Td. c. 105, § 9-2. 

61 ItL, Rev. Stat. c. 24, § 22-7(4) (1955). 
82 Td. c. 15%, § 48.13. 

63 Id. c. 24, § 24-5. 

4 Id. c. 15%, § 48.13. 

85 Id. § 48.17. 

66 Young, supra note 47, at 263. 
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this nature constitute an encroachment upon the property rights of adjoin- 
ing landowners and indirectly an invasion of the powers of other govern- 
mental units. The only limitations, however, on such regulations are that 
they must be reasonable and relevant to the general use of adjacent prop- 
erties,®? they may not affect public utility structures without the approval of 
the Illinois Commerce Commission,®* and they must conform with the 
Department of Aeronautics general approach plan for public airports.® 


PARKS 


It has long been accepted that a proper function of a municipality is to 
provide park and recreational facilities for its inhabitants. Provision of park 
facilities within a city is clearly a public purpose. It is, however, not always 
possible or desirable to locate parks within the city boundaries. As a matter 
of policy in some cases and of necessity in others, cities have gone outside 
to acquire parks. In an early New York case it was held that extra- 
territorial parks were a proper municipal function. Thirty-five states now 
give their cities express statutory authority to acquire property for extra- 
territorial parks.” 

Twenty-two states expressly authorize municipalities to exercise regu- 
latory authority over extraterritorial parks. Generally, such provisions allow 
the cities to exercise the same regulatory jurisdiction over parks located out- 
side the city as they do over municipal property located within the corporate 
limits.72, Since the regulatory jurisdiction is invariably limited to the 
boundaries of the park, problems of conflict with other local units arise 
infrequently, if at all. 

In Illinois, park ownership and operation is normally effected under 
the Park District system,** and cities do not commonly own and operate 
their own parks. There is, however, statutory authority for all cities under 
50,000 to establish and own municipal parks." The statute says nothing 
as to the ownership of extraterritorial property for such a purpose.”® This 


87 Itt, Rev. Stat. c. 15%, § 48.21 (1955). 
88 ] bid, 
69 1d, § 48.16. 
7 In the Matter of Mayor of New York, 99 N.Y. 570, 2 N.E. 642 (1885). 
71 All the states have expressly given such power except: Delaware, Florida, 
Georgia, Idaho, Maine, Massachusetts, Maryland, Montana, Nevada, Rhode Island, Utah, 
Vermont, and Virginia. 

72 The Illinois provision which is cited in note 76 is typical. It has been stated 
that “legislative control over property of municipal corporations held by them for a 
public use is absolute unless restricted by special constitutional provisions.” 10 McQui.- 
LIN, MunicipaL Corporations § 28.50 (3d ed. 1950). For examples of permissable regula- 
tion see Jd. § 28.54; 64 C.J.S., Municipal Corporations § 1818 (1950). 

78 Int. Rev. Stat. c. 105 (1955). 

74 Id. c. 24, § 52-1. 

7 The author was unable to find a single case construing this statutory provision 

in regard to the matters under discussion. 
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shortcoming in the statute obviates the whole problem dealt with in this 
paper, i.e., should the so-called general rule that cities have no extraterritorial 
power in the absence of express delegation thereof from the state be applied 
or should the general rule be disregarded owing to the numerous accepted 
exceptions to it noted herein and the power be implied? If the former 
course is chosen, a court would necessarily find that under this statute a 
city may not establish extraterritorial parks. On the other hand, if the 
second alternative is chosen a court would be free to construe the statute 
in the light of recent developments in regard to extraterritorial ownership 
of property by a municipality. The probable result would be a construction 
of the statute which would permit a city to acquire a park outside the 
corporate limits. 

Cities under 15,000 in population have express statutory authority to 
acquire land for parks outside of the city within four miles of the corporate 
limits.76 

As to cities under 50,000 but over 15,000 in population, nothing is said 
in the statute with regard to their regulatory jurisdiction over parks located 
within or without the city limits. Cities under 15,000 in population have 
express statutory authority to regulate their extraterritorial parks.” 


ROADS, BRIDGES, AND FERRIES 


Often the federal, state, and county authorities do not bring their 
network of highways into a small town; hence a village may find itself cut 
off from the commerce of the nation unless it has the power to provide 
extraterritorial roads, bridges, and ferries which will link it with main 
arteries of transportation. The power to provide such extraterritorial facili- 
ties of travel is often a necessary incident of the ownership of other muni- 
cipal property located without the city limits. Twenty-four states now 
give their cities statutory authority to construct extraterritorial public 
ways; 7® the limitations thereon range from one mile to no limit at all. 
Eighteen states permit cities to own and operate bridges and ferries outside 
the city limits. 

The statutes of six states 7 give cities regulatory jurisdiction over extra- 
territorial streets. Colorado gives its cities “full police power and juris- 
diction”; ® Missouri gives power to “control” and “regulate”; §! Nebraska,®? 


6 Iii, Rev. STAT. c. 24, § 52-8 (1955). 

7 Ibid, 

78 Arkansas, California, Colorado, Illinois, Indiana, Iowa, Kansas, Michigan, Minne- 
sota, Mississippi, Missouri, Nebraska, New Jersey, New Mexico, North Carolina, Ohio, 
Oklahoma, Oregon, South Dakota, Tennessee, Texas, Virginia, West Virginia, and 
Wisconsin. 

7 Colorado, Missouri, Nebraska, Texas, West Virginia, and Wisconsin. 

80 Coto. Rev. Stat. ANN. § 139-88-19 (1953). 

81 Mo. REv. Stat. § 90.080 (1949). 
82 Nes. REv. Stat. § 16-609 (1943). 
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Texas,®* West Virginia,** and Wisconsin ® grant general police supervision 
in the same or similar terms. Only four states grant express statutory 
authority for municipal regulation of extraterritorial bridges and ferries.* 
The statutes delegating such regulatory jurisdiction are very broad, and 
indicate that cities may regulate such matters with the same degree of lati- 
tude with which they can regulate municipal property within the city. 

Such municipal regulatory powers have never been attacked even 
though they are in direct conflict with the regulatory jurisdiction of state 
and county governments. Apparently, infringement in this area is recog- 
nized but disregarded. 

In Illinois, the only statutory authority for extraterritorial roads permits 
their construction within five miles of the corporate limits provided they 
connect with an extraterritorial bridge or ferry.8’ The Illinois legislature 
has also granted municipalities the authority to own or operate extraterri- 
torial bridges and ferries within five miles of the city limits.®* 

Municipal bridges and ferries and the approaches thereto “when out- 
side the corporate limits, are subject to the municipal control and ordinances 
of the city or village, the same as though the bridge or ferry and the 
approaches thereto, were situated within the corporate limits of the city 
or village.” 8° There is no express statutory authority for municipal regu- 
lation over the extraterritorial roads incident to bridges and ferries. But, 
“approaches,” as used in the statute quoted above, is a broad term and it 
might be successfully argued that all extraterritorial roads authorized are 
“approaches” and thus within the police power of the city building such 
roads, 





PUBLIC UTILITIES 


A public utility has been defined as a business or service which is 
engaged in regularly supplying the public with some commodity or service 
which is of public consequence and need, such as electricity, gas, water, 
transportation, or telephone and telegraph service.®! The constitutions of 
four states ®° and the statutes of thirty-five other states °° permit municipali- 


83 Tex. Rev. Civ. Srat. art. 969b, § 1 (1953). 

84 W.Va. Cope ANN. § 494 (1955). 

85 Wis. Stat. § 27.14(1) (1955). 

86 Alabama, Illinois, Nebraska, and Washington. 

87 Tut, Rev. Srat. c. 24, § 27-2(2) (1955). 

88 Jd, § 27-1. 

89 Jd. § 27-3. 

% The author was unable to find a single case concerning these roads or construing 
the word “approaches.” 

*1 Gulf States Utilities Co. v. State, 46 S.W.2d 1018 (Tex. Civ. App. 1932). 

®2 Cat. Constr. art. XI, § 19; Micu. Consr. art. VIII, § 23; Onto Const. art. XVIII, 
§ 4; Uran Const. art. XI, § 5. 
%8 Alabama, Arizona, Arkansas, Colorado, Florida, Idaho, Illinois, Indiana, Iowa, 
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ties to acquire extraterritorial property for the establishment of one or more 
types of public utilities. A variety of geographical limitations have been 
placed by state statutes upon such power of acquisition. 

Only three states expressly permit municipalities to exercise police 
powers over extraterritorial public utilities.°* Indiana limits such regulatory 
jurisdiction to a geographical area not to exceed twenty-five miles beyond 
the corporate limits.® Cities in Iowa and Kansas are permitted to 
exercise general police jurisdiction, limited to the physical confines of the 
installation. In the three states mentioned and in other states, the police 
jurisdiction embraces all the regulations that would be permitted in regard 
to public property located inside the city limits. 

Normally, the state and county governments would exercise general 
police power over this type of extraterritorial property. With such power 
goes the responsibility of protecting such property from damage or inter- 
ference. As the two agencies which normally have police jurisdiction are 
invariably overworked, there is little or no resistance when municipalities 
assume power and responsibility for such installation, even though such 
action is an encroachment upon the jurisdiction of these governmental units. 

Since 1913, Illinois municipalities have been empowered “to acquire, 
construct, own, and operate any public utility the product or service of 
which, or a major portion thereof, is or is to be supplied to the municipality 
or its inhabitants. . . .” °° This provision was substantially the same as an 
earlier act authorizing municipal ownership of public utilities.° Neither 
of these statutes gave any clear indication as to legislative intent concerning 
extraterritorial ownership of such public utilities. Then in 1932, in People 
v. Chicago,!™ the Illinois Supreme Court resolved all doubt on this matter 
by ruling that “that act [the section of the public utilities act dealing with 
municipal ownership] does not limit the properties to be purchased by 
municipalities to such as are located within the municipality. . . . The legis- 


Kansas, Kentucky, Louisiana, Massachusetts, Minnesota, Mississippi, Missouri, Nebraska, 
New Hampshire, New Jersey, New Mexico, New York, North Carolina, North Dakota, 
Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Texas, Vermont, 
Virginia, West Virginia, Washington, Wisconsin, and Wyoming. 

%4Indiana, Iowa, and Kansas give cities such jurisdiction over gas and electric 
plants. 

% IND. ANN. StaT. § 48-7203 (Burns 1950). 

%6 Towa Cope ANN. § 397.26 (1949). 

97 Kan. GEN. Stat. ANN. § 12-851 (1949). 

8 Iti. REv. Stat. c. 24, § 49-1 (1953). 

% Prior to 1913, statutes dealing with municipal ownership of public utilities in 
Illinois were found under the heading of Public Utilities. Int. Rev. Srat. c. 111%, § 96 
(repealed 1941). In 1913, equivalent provisions were added to the Cities and Villages 
Act, Ill. Laws 48th Gen. Assembly 1913, at 455, § 1, and today these statutory enactments 
appear only under this latter classification. ILL. Rev. Stat. c. 24, § 49-1—49-14 (1955). 
100 349 Ill. 304, 182 N.E. 419 (1932). 
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lature has sufficiently expressed its intention to authorize municipalities to 
purchase and operate such properties, even though a large portion thereof is 
located outside the municipality.” 1°! As a result of this decision, from 
1932 until 1955, cities were empowered to acquire and operate public 
utilities extraterritorially. 

In 1955, the legislature amended the statute by limiting extraterritorial 
ownership to transportation facilities and requiring that all other types of 
utilities could only be owned and operated within the corporate limits.! 
The legislature thereby abolished the effect of the People v. Chicago decision 
and, as to municipal ownership of public utilities, reversed the apparent 
trend to permit extraterritorial municipal ownership of more types of 
property. 

Illinois cities have always had and continue to have express statutory 
authority to adopt regulations relating to public utility property, whether 
located within or without the corporate limits.!° The delegation of such 
power is in very broad terms, and there have been no cases which indicated 
any limitation as to the exercise thereof. 


MISCELLANEOUS PROPERTY 


Municipalities frequently own extraterritorial cemeteries, hospitals, 
crematories, workhouses, poorhouses, quarantine stations, recreational and 


sanitary facilities, penal and charitable institutions, wharves and docks, dams, 
levees, dikes, canals, quarries, drainage facilities, garbage dumps, and other 
minor types of property. The ownership of property outside the city 
limits is justified as being in the interest of public health and safety.’ 
Statutes in all forty-eight states permit cities to own extraterritorial property 
for one or more of the enumerated purposes; cemeteries and hospitals are 
the most commonly sanctioned uses. 

Nine states expressly grant to their municipalities the authority to make 
regulations concerning some of these types of miscellaneous extraterritorial 
property.’ Municipalities in eight states are empowered to regulate ceme- 
teries.1°° Alabama cities have authority to regulate hospitals, poorhouses, 


101 Jd, at 332, 182 N.E. at 433. 

102 | . . [T]hat any municipality has the power to acquire, construct, own and 
operate without the corporate limits of any municipality any public utility for the 
transportation of persons. . . .” (Emphasis added.) This express statutory grant of 
power to operate extraterritorial transportation utilities denies by implication the power 
to operate any other type of public utility outside the corporate limits. 

103 Trt, Rev. Stat. c. 24, § 49-1(4) (1955). 

104 F.g,, Allentown v. Wagner, 214 Pa. St. 210, 63 Atl. 697 (1906). 

105 Alabama, Colorado, Idaho, Illinois, Mississippi, Missouri, New Mexico, South 
Dakota, and Washington. 

106 Alabama, Colorado, Idaho, Illinois, Mississippi, New Mexico, South Dakota, 
and Washington. 
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workhouses, houses of correction, pesthouses, and markets which they have 
established beyond their limits.1°7 Mississippi has delegated such regulatory 
jurisdiction over extraterritorial property of this nature provided it is located 
within three miles of the city limits.° Cities in Missouri can regulate 
wharves and docks which they have constructed outside their boundaries. 
In other states, state laws and law enforcement agencies are considered 
sufficient for the protection of such extraterritorial public property. 

All Illinois cities have express statutory power to establish and regulate 
extraterritorial cemeteries 11° and to establish extraterritorial sanitariums.1™ 
Further, cities under 150,000 population are empowered to establish play- 
grounds and recreation centers outside the city limits,!? and cities over 
30,000 may establish extraterritorial stadiums and athletic fields.1'* 


CONCLUSION 


Twentieth-century courts and legislatures have tended to deal with 
the dynamic modern city within the theoretical framework of “fixed 
boundaries,” a concept designed for the walled cities of earlier times. As 
has been pointed out in this discussion, the judges and legislators are aware 
of the vast difference between the two communities just mentioned and 
consequently they have created numerous exceptions to overcome the handi- 
caps of artificial, territorially rigid configuration of cities which is imposed 
by the archaic theory. These numerous exceptions are indicative of a 
genuine effort to circumvent the basic theory for a more realistic recog- 
nition of the functions of a modern city, but at best they are inadequate. 
Today, these exceptions are so numerous that they have almost absorbed 
the rule. What is really needed is a total abandonment of the theory of 
“one fixed territorial jurisdiction for all municipal functions” and the substi- 
tution of a new theoretical concept which recognizes different municipal 
“jurisdictions” for different municipal “functions.” Such a theory would 
be more complicated than the orthodox view as to city boundaries, but it 
would be more realistic. 

Joun C. Ferricu 


107 Ara, Cope ANN. tit. 37, §§ 477, 498 (1940). 

108 Miss. Cope ANN. § 3374-144 (recompiled 1956). 
109 Mo. Rev. Stat. § 73.110(1) (1949). 

110 Trp, Rev. STAT. c. 24, § 23-84 (1955). 

111 Jd, § 72-1. 
112 Td, § 57-1. 
118 Jd, § 64-1. 











Comment 


RELIGION AS A FACTOR IN PROCEEDINGS FOR ADOPTION 
AND CUSTODY OF CHILDREN 


Frequently the courts are called upon to determine the placement of 
children who have been deprived of a normal family relationship. The 
cause may be the divorce or death of the parents, or the inability or 
unwillingness of the parents to assume their obligations. The problem may 
reach the courts as a part of a divorce proceeding, a petition for adoption 
or custody, or a suit to have the child declared neglected. Whatever the 
situation, the courts must have some basis for deciding what shall be done 
with the child, and they are almost universally guided by the “best interests 
of the child.” !_ Among the factors commonly considered are: the present 
surroundings of the child, and the probable impact of a change in sur- 
roundings;? and also the suitability of the person seeking custody as 
reflected by his moral standards,’ emotional stability,* health, and financial 
ability.s The application of this rule presents few problems to the appellate 
courts, because the decision of the trial judge is, and necessarily must be, 
given a great deal of finality. Somewhat in derogation of this rule is the 
parent’s right to the custody of his children unless he is proven unfit.” If 
a parent is opposed by a third party, the superior rights of the parent 
will be recognized even though a strict application of the “best interests” 
rule would require otherwise.® 

The real difficulty is encountered, however, when it develops that 
there is a religious difference between the child, or the child’s natural 
parents, and the person seeking adoption or custody. In such cases the 
courts are called upon to decide how much weight, if any, should be given 
to the religious difference, and the decisions have largely depended upon 
the relationship of the parties to the child, and the particular statute 
involved. 

Religious difference is given the least weight when the contest for 
custody is between the natural parents of the child. The best interest of 


1 Note, 54 Cotum. L. Rev. 376 (1954). 

2In re Minors of Luck, 7 Ohio N.P. 49, 10 Ohio Dec. 1 (1900); Rhode Island 
Soc’y v. Hueston, 22 R.I. 62, 46 Atl. 180 (1900). 

3 WoernER, AMERICAN LAw or GUARDIANSHIP § 32 (1897). 

* Voullaire v. Voullaire, 45 Mo. 602 (1870). 

5 In re Walsh’s Estate, 100 Cal. App. 2d 194, 223 P.2d 322 (1950); Jensen v. Jensen, 
237 Iowa 1323, 25 N.W.2d 316 (1946). 

® Cole v. Cole, 23 Iowa 433 (1867); Pfeffer, Religion in the Upbringing of Chil- 
dren, 35 B.U.L. REv. 333, 366 (1955). 


TLakey v. Gudgel, 158 Neb. 116, 62 N.W.2d 525 (1954), overruling Kaufman v. 
Kaufman, 140 Neb. 299, 299 N.W. 617 (1941), in which it had been held that the 
parental rights must give way to the best interests of the child in every case. 


8 Ibid. But see Cole v. Cole, 23 Iowa 433 (1867). 
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the child is generally considered the controlling factor,® and the religious 
~ issue is seldom discussed. In this regard it has been held that an ante-nuptial 
agreement between parents to rear the child in a particular religion is 
unenforceable if enforcement will interfere with the best interests of the 
child.!° Religion might well be considered, however, in determining wherein 
the best interests of the child lie. This would be true in those cases in 
which a child has been trained in a particular religion, and an award of 
custody to one of the parents will require his exposure to a hostile doctrine. 
An award of custody to that parent might seriously affect the psychologi- 
cal stability of the child.1! An attempt to remedy this situation is found 
in those decisions in which a grant of custody is conditioned upon the 
child being reared in the religion in which he has been trained.!? Con- 
siderable doubts have been expressed as to the advisability of forcing a 
parent to rear a child in a religion in which the parent does not believe, 
and thus possibly creating a barrier between parent and child contrary to 
the child’s best interests.1* A third solution is found in a recent Ohio 
decision 14 holding that the child would not be harmed by being reared 
in two religions, and custody was divided between the parents in such 
a way that he would attend the Catholic Church the second week of each 
month and a Protestant church the balance of the month. Such a holding 
contains the undesirable features of both the prior alternatives, in that 
neither parent is satisfied and the child is likely to become even more 
confused. The best solution would seem to be to allow the judge to 
consider the religious factor as one element of the child’s best interests, 
and place the child as his total interest appears. 

When the suit is by persons other than parents, or is between the 
parents and another person, the religious issue becomes more prominent. 
In this area, the “religious protection”? statutes come into operation. 


927 C.J.S., Divorce § 309a (1941); 16 Int. Law & Prac. § 212 (1955). 

10 Brewer v. Cary, 148 Mo. App. 193 (1910); In re Butcher’s Estate, 266 Pa. 479, 
109 Atl. 683 (1920); Pfeffer, supra note 6, at 360. But see Wittiston, Contracts § 1744, 
n. 3 (1938). 

11See Friedman, The Parental Right to Control the Religious Education of a 
Child, 29 Harv. L. REv. 485, 493 (1916), where it is said: “Once the religious education 
of a child has progressed so far that definite religious ideas have been impressed upon 
its mind to the extent that a change would unsettle its tranquility and disturb its mental 
poise, the parents [should be] precluded from further interference with the continued 
development of the religious education which the child had thus acquired.” 

12 Martin v. Martin, 308 N.Y. 136, 123 N.E.2d 812 (1954); Commonwealth ex rel. 
Stack v. Stack, 141 Pa. Super. 147, 15 A.2d 70 (1940). 

18In In re Nevin [1891] 2 Ch. 299, 305, it is said: “Such a condition tends to 
estrange the child from the guardian and as the years advance, to raise a barrier between 
them, particularly in the inner life, and it is calculated to slowly impair the beneficial 
influence which the guardian ought to exercise in the child’s best interests.” 


14 Angel v. Angel, 140 N.E.2d 86 (Ohio C.P. 1956). 


15 See Pfeffer, supra note 6, where the term “religious protection” is used to refer 
to these statutes as a group. 














116 LAW FORUM [ Vor. 1957 
These statutes, enacted in nearly all states,!* require an identity of religion 
between the would-be parents and the child, or the child’s natural parents. 
They are typically qualified by “whenever possible” 1” or “whenever prac- 
ticable.” 18 Thus the Illinois statute says: 


“The court in entering a decree of adoption shall, whenever possible, 
give custody through adoption to a petitioner or petitioners of the 
same religious belief as that of the child.” 1® 


The minor differences in the wording of the various statutes, however, 
are no indication of a uniform treatment of the religious issue. On the 
contrary, Missouri, which ostensibly has the most prohibitive statute,” 
construes it as being only advisory and without any mandatory effect.?! 
In In re Duren,?? in which both parents were dead and the suit was between 
maternal and paternal relatives of the child, the Missouri court awarded 
custody to the paternal relatives who were of a religion different from the 
child and the child’s natural parents, even though the maternal relatives 
were of the child’s religion. In doing so, the court gave great weight to 
the fact that the widower-father had, just before his death, delivered the 
child to the paternal relatives, expressing the desire that he remain there. 
It appears, therefore, that Missouri will give effect to the religious difference 
only if it does not interfere with the best interests of the child or the 
parental right to direct its education. 

At the other extreme are the decisions of New York? and Massa- 
chusetts,24 both of which have a “whenever practicable” statute.2° The 
courts of those states have construed their statutes as requiring that religious 
difference be given controlling weight.2 Thus the Supreme Judicial Court 
of Massachusetts held in Petition of Goldman ®" that a Jewish couple could 
not adopt a child born to a Catholic mother, even though the mother had 


16For a comprehensive analysis of the statutes in this area see Note, 54 Cotum. 
L. REv. 376 (1954). 

17Pa, Stat. ANN. tit. I, § 1 (1939). 

18 Mass, ANN. Laws c. 210, § 5B (1955). 

19 Try. Rev. Strat. c. 4, § 4-2 (1955). 

20“A minor shall not be committed to the guardianship of a person of religious 
persuasion different from that of the parents. . . if another suitable person can be pro- 
cured.” Mo. Rev. Stat. § 457.170 (1949). 

21 In re Duren, 355 Mo. 1222, 200 S.W.2d 343 (1947); In re Doyle, 16 Mo. App. 
159 (1884). 

22 Supra note 21. 

23 Matter of Santos, 278 App. Div. 373, 105 N.Y.S.2d 716 (1st Dep’t 1951). 

24 Petition of Goldman, 331 Mass. 647, 121 N.E.2d 843 (1954); cf. Matter of Gally, 
329 Mass. 143, 107 N.E.2d 21 (1952). 

25 Mass, ANN. Laws c. 210, § 5B (1955); N.Y. Dom. Rex. Law § 113. 
76 Petition of Goldman, supra note 24; Matter of Santos, supra note 23. 
27 Supra note 24. 
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given the child to the couple when it was two-weeks old and consented to 
the adoption. The court relied upon the fact that evidence had been given 
at the trial (by a representative of Catholic Charities, Inc.) that there were 
suitable Catholic homes in the area desiring to adopt children. It would 
seem detrimental to the interests of a three-year-old child to remove him 
from the home of his entire conscious life and place him in an orphanage 
pending placement for adoption.?8 Apparently, then, the Massachusetts 
holding subordinates the best interests of the child and the rights of his 
natural parents in favor of the religious factor. 

The Illinois Supreme Court has taken a position somewhere between 
the Missouri and Massachusetts extremes. In Cooper v. Hinrichs, the 
first case construing the Illinois statute, the lower court had held that a 
religious difference per se barred the adoption by Protestants of a child 
baptized a Catholic. The supreme court reversed, holding that the religious 
protection statute does not bar such adoptions, but 


“indicates a legislative intention to stress the religious factor and to 
direct the court to give preference to persons of the same religion as 
the child to be adopted, where they are otherwise qualified to promote 
the welfare of the child.” %° 


The lower court in that case had taken testimony (from a representative 
of Catholic Charities, Inc.) concerning the availability of suitable Catholic 
homes in the area desirous of adopting children, but the supreme court 
apparently did not consider this sufficient to require that the adoption be 
refused, thus reinforcing the conclusion that the best interests of the child 
is to be the controlling factor. 

These three decisional patterns indicate a difference of judicial opinion 
as to the weight to be accorded the religious question. It will be noted, 
however, that all three interpretations would allot some weight to religion, 
independent of the best interests of the child and the rights of the natural 
parents. By reason of the fact that religion is given an independent sig- 
nificance, the constitutionality *! of these statutes may be seriously ques- 
tioned.22, The only court considering the constitutional problem upheld 
the statutes, saying: 


“All religions are treated alike. There is no subordination of one 
sect to another. No burden is placed upon anyone for the maintenance 
of any religion. No exercise of religion is prevented or hampered.” 


28 Pfeffer, supra note 6, at 379. 
29 10 Ill. 2d 269, 140 N.E.2d 293 (1957), reversing 8 Ill. App. 2d 144, 130 N.E.2d 678 
(2d Dist. 1955). 
80 7d, at 276, 140 N.E.2d at 297. 
31U, S. Const. amend. I, applicable to the states by reason of U. S. Const. amend. 
XIV; People ex rel. Everson v. Board of Educ., 330 U.S. 1, 67 Sup. Cr. 504 (1947). 
32 See Note, 64 Yate L.J. 772 (1955). 
33 Petition of Goldman, 331 Mass. 647, 652, 121 N.E.2d 843, 846 (1954). 
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While the correctness of the above assertion may be questioned as applied 
to the facts of that case,** it is chiefly objectionable in that it does not answer 
the constitutional question at all. It seems to assume that the Constitution 
only prohibits laws which interfere with the free exercise of religion. The 
Constitution also prohibits laws respecting the establishment of a religion, 
and has been interpreted as meaning that states can give no aid to any or 
all religions.*®* An examination of the purpose and effect of the religious 
protection statutes reveals that they provide a far more substantial aid to 
religion than that condemned in McCollum v. Board of Education.®* It 
has already been noted that the statutes require the religious factor to 
be given significance apart from its effect upon the best interests of the 
child, and independent of the rights of the parties involved. The statutes, 
then, are not intended to protect the interests of any of these parties. Since 
society in general can have no interest in requiring that children be brought 
up in the religion of their parents,3* it becomes relevant to determine whose 
interest is being protected. The effect of the statutes is to close the religious 
ranks, insofar as adoption is concerned, by preventing children from being 
adopted across religious lines. The interest being protected is that of 
organized religions in their claim to the allegiance of persons born or 
baptized into the particular denomination.*® Even if the decision of the 
United States Supreme Court in Zorach v. Clauson®® is read as limiting 
the “no aid to religion” doctrine to “no substantial aid to religion,” the 
constitutionality of these statutes still may be doubtful. The aid to religion 
involved in both the McCollum case and the Zorach case was of a some- 
what passive kind in that children were allowed to be absent from regular 
school training to attend religious instruction. The aid required by the 
religious protection statutes is not in any sense passive, however. The 
courts of the various states are being used to enforce the claims of the 
various churches on the membership of neglected children. 


Conclusion 


Religion should be given consideration in determining the custody 
of children when failure to do so might have a psychological effect upon 
the child. It should, in other words, be considered in determining what 
is in the child’s best interests. Some consideration should also be given to 


%4For a discussion of the case see Pfeffer, supra note 6, at 379. 

35 People ex rel. McCollum v. Board of Educ., 333 U.S. 203, 68 Sup. Ct. 461 (1948). 

36 Supra note 35. 

8™See State ex rel. Baker v. Bird, 253 Mo. 569, 585, 162 S.W. 119, 124 (1913), 
where it is said, “It is difficult to see how the state could be interested in perpetuating 
the same religious views from one generation to another.” 

38 In asserting their claims, the churches are acting in what they believe to be the 
spiritual best interests of the child, which they consider more important than his temporal 
welfare. See Pfeffer, supra note 6, at 343. 
39 343 U.S. 306, 72 Sup. Ct. 679 (1952). 
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the right of a natural parent to select the religious affiliation that he deems 
. best for his child, when that right has not been abandoned by a disregard 
for the child’s temporal welfare. However, when religion is given sig- 
nificance apart from the welfare of the child, or the rights of his natural 
parents, as is required by the religious protection statutes, the courts and 
legislatures may be trespassing upon the constitutional guarantee that the 
church and state shall remain separate. 
Ronatp W. Poston 
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Recent Decisions 
ADVERSE POSSESSION—Joint Tenancy and Color of Title. (Illinois) 


The plaintiffs proved valid title by deed to six-sevenths of a tract of 
land and claimed the other one-seventh of the property by adverse possession 
under both the twenty-year? and the seven-year? Statutes of Limitations. 
In 1920 the tract had passed by intestate succession to the predecessors of the 
plaintiffs and the defendants as co-tenants. Subsequently, all the interest in 
the tract was validly conveyed to the plaintiffs with the exception of the 
one-seventh interest here in dispute. This interest was vested in minor 
children and purportedly conveyed to the plaintiff by the defendant’s 
father, “as the father and natural guardian” of his children. The defendants 
herein represent the interest of these children. All disabilities which would 
toll the Statute of Limitations in favor of the children were removed in 
1926. The plaintiffs entered the property and farmed it continuously until 
the present time. They paid taxes, leased, mortgaged, rented, and were 
generally reputed to be the owners of the tract. The circuit court held that 
the defendants were barred by the Statute of Limitations and found that 
the plaintiffs had title to the whole. On appeal, held: Reversed. The court 
ruled first that there had been no ouster of the defendant co-tenants, and 
second that the deed executed “as father and natural guardian” did not con- 
stitute color of title for the purpose of the seven-year Statute of Limitations. 
Mercer v. Wayman, 9 Ill. 2d 441, 137 N.E.2d 815 (1956). 

In stating that a total of thirty-four years of continuous occupation was 
not sufficient to give the plaintiffs title by adverse possession, this decision 
is consistent with previous Illinois authority. It again illustrates that the 
court will not give effect to long possession alone, and indicates the lasting 
danger to the holder of land because of unknown interests. 

While it was intimated in Mercer v. Wayman that the possession and 
acts of the plaintiffs would have been adverse as to strangers, it was stated 
that more would be necessary to constitute the ouster of a co-tenant. Acts 
that could be consistent with the possession of a co-tenant do not con- 
stitute an ouster because they do not indicate exclusive possession. Thus, 
continued possession coupled with the receiving of profits and the payment 
of taxes has been repeatedly held to be insufficient. Likewise, the making 
of improvements does not establish an ouster.* Although the Illinois court 
has noted that other jurisdictions have presumed an actual ouster where the 


1Itt, Rev. Stat. c. 83, § 1 (1955). 
21d. § 6. 


® Thomas v. Chaplin, 274 Ill. 95, 113 N.E. 82 (1916); Long v. Morrison, 251 Ill. 
143, 95 N.E. 1075 (1911). 


* Allen v. Allen, 292 Ill. 453, 127 N.E. 85 (1920). 
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claimants had full knowledge of exclusive possession,® it has required overt 
acts of such an unequivocal nature that they definitely import the informa- 
tion of ouster to the co-tenants.® 

The action of one co-tenant most frequently held to be an ouster of 
the other co-tenants is a conveyance of the whole interest in the property 
to a stranger.’ The property having changed hands, such a conveyance 
could not be consistent with the maintenance of a co-tenancy relationship. 
However, one co-tenant in possession taking a deed of the entire outstanding 
interest from another party generally will not bar the interest of the re- 
maining co-tenants.° In this situation there normally would be no overt 
actions to notify other co-tenants that the possession was now meant to be 
exclusive. However, where notice of an adverse occupation could be in- 
ferred from other circumstances, the court has allowed a co-tenant in 
possession to establish an ouster with nothing more than a title transfer to 
him. In one such case the co-tenants of a tract of land jointly executed 
a mortgage, the mortgage was foreclosed, the property sold, and the co- 
tenant in possession then bought the land from the purchaser under the 
judgment sale. In this situation the court concluded that the ousted co- 
tenant could not treat the purchase as a redemption, because during the 
running of the Statute of Limitations the ousted co-tenant made no offer 
to contribute his share of the purchase price.® While an overt act of ex- 
clusive possession was not present, the circumstances were of such a nature 
that they conveyed notice to the ousted co-tenant of the intention to occupy 
exclusively. 

A co-tenant out of possession may also be ousted without any title 
change. In Littlejohn v. Barnes, as evidence of an ouster, it was proven 
that the co-tenant cultivated the crops, cleared the land in the presence of 
the other co-tenant, cut timber and sold it to the co-tenant, and rented 
pasture to the co-tenant. The court felt that these actions justified the find- 
ing of a constructive ouster. They concluded: 


“, ... It is unreasonable to suppose that during all the years of ... 
possession, appellant should have given no attention whatsoever to his 
rights in these lands as he now claims they exist knowing Schoville was 
. .. in every manner treating the property as if it belonged to him.” #4 


As in the cases dealing with the transfer of title, discernible action incon- 


5 Peabody v. Burri, 255 Ill. 592, 99 N.E. 690 (1912). 
® Roberts v. Cox, 259 Ill. 232, 102 N.E. 204 (1913). 
T™Long v. Morrison, 251 Ill. 143, 95 N.E. 1075 (1911); Steele v. Steele, 220 Ill. 318, 
77 NE. 232 (1906); Goeway v. Urig, 18 Ill. 238 (1856). 
8 Long v. Morrison, supra note 7. 
® Hinkley v. Green, 52 Ill. 223 (1869). 
10 138 Ill. 478, 28 N.E. 980 (1891). 
11 Jd, at 482, 28 N.E. at 981. 
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sistent with the possession of a co-tenant was required. The court has also 
stated that there might be a sufficient ouster if one co-tenant told another 
co-tenant that the latter had no interest in the subject of their co-tenancy.!? 
Here, while the ouster would not be visibly ascertainable, the knowledge of 
the ouster would be certain. 

As the court pointed out in the Mercer case, “Adverse possession can- 
not be made out by inference or implication, for the presumptions are all in 
favor of the true owner, and the proof to establish it must be strict, clear, 
positive, and unequivocal.” 18 The court has therefore consistently held that 
the burden of proof is on the co-tenant claiming the ouster and that his 
proof cannot be uncertain and vague.'* The ousting party must prove not 
only that his overt acts were sufficient to give notice that he was in posses- 
sion, but the acts must also be of such a nature as to apprise the co-tenant 
that he has been ousted and the possession is adverse.!5 

The Illinois court has concluded that: 


“. ... It is impossible to lay down a rule as to what constitutes a disseisin 
by adverse possession in every case. Much depends on the situation of 
the parties, the property involved, and the opportunities of the parties 
of interest to know and appreciate the circumstances. Each case must 
stand on its own particular facts. . . .” 16 


In the instant case, the plaintiff had little more than long, continued posses- 
sion from which to prove an ouster. Since there were no overt acts to in- 
form the co-tenant that he had been ousted, there was no adverse possession. 

Although the court has acknowledged that the rule relating to the 
ouster of a co-tenant is incapable of exact definition, a more exacting con- 
clusion can be reached as to the meaning of color of title. However, any 
conclusion must be based on case law because little in the way of a defini- 
tion is found in the seven-year Statute of Limitations.17 After stating the 
conditions required in addition to having color of title, the statute states that 
the color-of-title holder will be legal owner “to the extent and according 
to the purport of his or her paper title.” The word “paper” was early used 
by the court to delimit the meaning of color of title and to differentiate it 
from claim of right. In Bride v. Watt the court stated: 


“.... Weare... aided to a limited extent . . . from the latter portion 
of the enacting clause of the section itself, which, by its terms, confines 
it to paper title. That clause excludes all verbal agreements, and equi- 


12 Hughes v. Hall, 284 Ill. 628, 120 N.E. 567 (1918) (dictum). 
189 Tl]. 2d 441, 446, 137 N.E.2d 815, 818 (1956). 


14 Andrews v. Floyd, 308 Ill. 559, 139 N.E. 883 (1923); Peabody v. Burri, 255 Ill. 
592, 99 N.E. 690 (1912). 


18 Dunlavy v. Lowrie, 372 Ill. 622, 25 N.E.2d 67 (1939). 
16 Stowell v. Lynch, 269 Ill. 437, 448, 110 N.E. 51, 55 (1915). 
17 Tuy, Rev. Stat. c. 83, § 6 (1955). 
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table titles not supported by paper or written title. This then excludes 
the presumption that the legislature, in employing this language, in- 
tended it to embrace color of title, in the broad sense .. . relied upon to 
bar a recovery under the twenty year limitation laws.” '® 


In addition to the paper title requirement, the instrument must be regu- 
lar on its face.!® This does mot mean that the title must appear to be good 
upon a search of the chain of title.2° Because the object of the seven-year 
Statute of Limitations is to give effect to invalid title, if valid titles were 
required the section would have little meaning.*! Neither is it required that 
the person claiming to have color of title be without knowledge of out- 
standing claims of title or encumbrances.?? The only requirement is that 
the title must be valid on its face to the degree that a reasonable man would 
pay money for it.2 In Converse v. Calumet River Ry., the court stated: 
“The current of the decisions of this court is that color of title made in good 
faith is shown by any deed or instrument in writing which purports on its 
face to convey title which a party is willing to, and does, pay his money 
wee..." 

The court has often held that while a written instrument is valid on its 
face, there is no color because the instrument is not of the type which pur- 
ports to convey property. Thus, a tax certificate from which the holder 
might procure a deed does not give color of title because it does not purport 
to convey.”> Likewise an executory contract or a bond for a deed cannot 
give color of title because neither one purports to make a conveyance.”® 

Of all the instruments which purport to convey title, and which a 
reasonable man would accept, general warranty deeds are most often held 
to be color of title.27 However, sheriff’s deeds,?* tax deeds,?® and admin- 
istrator’s deeds ®° have also been held to establish such color. Whether a 


18 23 Ill. 455, 458 (1860). 


19 Wells v. Wells, 262 Ill. 320, 104 N.E. 629 (1914); Peabody v. Burri, supra note 14; 
Bride v. Watt, supra note 18. 


20 Gage v. Chicago Title and Trust Co., 303 Ill. 569, 136 N.E. 483 (1922); Water- 
man Hall v. Waterman, 220 Ill. 569, 77 N.E. 142 (1906). 


21 Dickenson v. Breeden, 30 Ill. 279 (1863). 


22 Dunlavy v. Lowrie, 372 Ill. 622, 25 N.E.2d 67 (1939); Simpson v. Manson, 345 
Ill. 543, 178 N.E. 250 (1931). 


28 Peabody v. Burri, 255 Ill. 592, 99 N.E. 690 (1912); Dickenson v. Breeden, supra 
note 21. 


24195 Ill. 204, 210, 62 N.E. 887, 889 (1902). (Emphasis added.) 
25 Bride v. Watt, 23 Ill. 455 (1860). 
26 Hardin v. Crate, 78 Ill. 533 (1875); Dunlap v. Daugherty, 20 Ill. 398 (1858). 


27 Belumski v. Oakes, 6 Ill. 2d 176, 129 N.E.2d 689 (1955); Branch v. Lee, 373 Ill. 
333, 25 N.E.2d 88 (1940). 


28 Dunlavy v. Lowrie, 372 Ill. 622, 25 N.E.2d 67 (1939); Peabody v. Burri, supra 
note 23. 


29 Murch v. Epley, 385 Ill. 138, 52 N.E.2d 125 (1944). 
80 Stumpf v. Osterhague, 111 Ill. 82 (1884); Connor v. Goodman, 104 Ill. 365 (1882). 





a ee ee SF Al PS 









124 LAW FORUM [ Vo. 1957 


quitclaim deed may constitute color of title depends upon the wording of 
the deed. If the deed purports to convey all of the grantor’s interest, there 
is no color; but if the representation is to convey all interest in the property, 
it will constitute color of title.*1 While in most instances color of title 
originates from a deed, the courts have also found color in other instru- 
ments. Thus decrees of partition have been held to be good color of title.5? 
In all of these instruments the sole question to be answered is whether the 
paper title is so regular on its face that the prudent man would pay money 
for it.%8 

In the case at hand, the deed executed “as father and natural guardian” 
was held to be invalid on its face. The absence of elaboration on this point 
is unfortunate because this determination is difficult to justify in view of the 
previous strict adherence to the prudent man test. While a prudent man 
might know that a person cannot convey the property of another and he 
might also realize that a guardian’s conveyance requires the approval of a 
court, it is seriously questioned whether he would realize that reference to 
a court order must be recited on the deed.** It is submitted that the unex- 
plained color of title holding in Mercer v. Wayman can do nothing but 
create confusion in a previously settled field of law. 

Ricuarp K, SELL 


CONSTITUTIONAL LAW—Incompetency of Defense Counsel Held to 
Deny Fair Trial. (Illinois) 


The DeSimone brothers were convicted of murder. Gordon was 
sentenced to death and James to forty years’ imprisonment. The record 
indicates an entirely inadequate defense representation. The court observed 
that counsel’s efforts had resulted in an almost complete failure to develop 
a defense. From the voir dire examination where he asked several ad- 
mittedly irrelevant questions,’ throughout a trial distinguished by a seeming 
inability to cope with any procedural problems or to follow the frequent 
guidance offered by the court, error heaped upon error. In addition, the 
2,250-page record failed to disclose a single defense objection. On appeal, 


81 Tillotson v. Foster, 310 Ill. 52, 141 N.E. 412 (1923); Waterman Hall v. Water- 
man, 220 Ill. 569, 77 N.E. 142 (1906). 

32 Carpenter v. Fletcher, 239 Ill. 440, 88 N.E. 162 (1909); Hassett v. Ridgely, 49 Ill. 
197 (1868). 

33 Hughes v. Hall, 284 Ill. 628, 120 N.E. 567 (1918); Baldwin v. Ratchliff, 125 
Ill. 376, 17 N.E. 794 (1888). Because of insufficient description, a general devise will 
not constitute color of title. Peabody v. Burri, 255 Ill. 592, 99 N.E. 690 (1912). 

34Tut, Rev. Stat. c. 30, § 11 (1955). 

1 Typifying the inquiries were: “Did you ever contribute to the Polio Fund?”; 
“Do you know the origin of the word ‘hospital’? It means spit house.”; “Have you 
any idea what the word ‘Amen’ means?”. People v. De Simone, 9 Ill. 2d 522, 529, 138 
N.E.2d 556, 560 (1956). 
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held: Reversed and remanded. Defendants had not received a fair trial.? 
. People v. De Simone, 9 Ill. 2d 522, 138 N.E.2d 556 (1956). 

This case raises the question of how badly a defense attorney must 
perform before the Illinois court will reverse. The basis for reversal due to 
incompetent representation is that the defendant has not been afforded the 
fair trial contemplated by both the state and federal due process require- 
ments.? 

The instant decision ignored a proposition of law which has been 
stated at least twenty-five times by the Illinois Supreme Court to the effect 
that if counsel is of the defendant’s own choosing the court will not con- 
sider allegations of his incompetence.* Conversely, the language running 
through a lengthy series of cases is to the effect that the court will more 
readily scrutinize the conduct of counsel appointed by a trial court.5 This 
distinction has been expressed as a rule of law by at least one Illinois text 
writer.® 

However, a study of the results, rather than the language, of the cases 
casts doubt on whether this “rule” has any practical effect. The proposition 
was born of dictum in People v. Barnes™ where the court first decided that 
the allegations of incompetence were not convincing, and then added: 


“.... But is it to be permitted that a defendant who is able to and does 
employ his own counsel, may after conviction employ other counsel 
to try his case in the higher courts and secure a reversal of the judgment 
on the ground that defendant had not been properly represented on the 
trial? We should be very reluctant to establish so dangerous a prece- 
dent.” § 


The cases in which the Illinois Supreme Court has stated that it will not 
consider allegations of inadequacy of self-chosen counsel fall into two gen- 


2People v. Nitti, 312 Ill. 73, 143 N.E. 448 (1924) approaches, but does not equal, 
the inadequacy of legal representation displayed in the instant case. The less credulous 
might suspect that defense counsel was inspired by a passage in People v. Stephens, 
6 Ill. 2d 257, 259, 128 N.E.2d 731, 732 (1955), to the effect that if the court were not 
reluctant to reverse on the basis of incompetency it “would put a premium on pretended 
incompetence of counsel, for if the rule were otherwise a lawyer with a desperate case 
would have only to neglect it in order to insure reversal or vacation of the conviction.” 


3U. S. Const. amend. XIV, § 1; Int. Const. art. 2, § 2. 

* E.g., People v. Morris, 3 Ill. 2d 437, 121 N.E.2d 810 (1954). 
5 Ibid. 

615 Int. Law & Prac. § 793 (1955). 


7270 Ill. 574, 110 N.E. 881 (1915). The first Illinois case dealing with allegations 
of incompetent counsel appears to be People v. Anderson, 239 Ill. 168, 87 N.E. 917 
(1909), where the court held that failure of defense counsel to “exercise great care and 
skill” would not induce the supreme court to review the trial record. The court in 
that case did not distinguish between court-appointed and privately retained counsel. 


8 See note 7 supra, at 581, 110 NE. at 883. 
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eral classes.® First, there are those cases in which the court at the outset 
found that the averments of incompetence were unsubstantiated and then 
noted that it would not consider this type of averment anyway.!® Second, 
there is a series of cases in which the court has summarily dismissed allega- 
tions of poor representation on the grounds that the attorney was privately 
retained. In these cases, however, the defendant appeared patently guilty 
of the crime charged, and the court apparently felt that the alleged in- 
competency would not have affected the outcome.!! 

Only one Iilinois case has squarely adhered to this distinction as a con- 
trolling rule of law. In People v. Thompson '* the court observed that evi- 
dence admitted without objection from inexperienced counsel might have 
been prejudicial, but held that it would not consider averments of in- 
competency where the attorney was privately retained. The court gra- 
tuitously noted that if the attorney is court-appointed the trial court should 
of its own motion refuse to admit improper evidence. This seems to indicate 
that the reason for the distinction is that after appointing counsel the trial 
judge is obliged to continue a sort of paternal interest in the defendant’s 
rights.!* 

A study of the results of cases involving charges of incompetency of 
court-appointed counsel fails to indicate that those allegations have been 
more favorably treated on appeal than charges of incompetency when coun- 
sel was hired by the defendant. These cases indicate the same prerequisites 
to reversal for both classes of defense counsel: that a very clear case of 


® There is one line of cases, not in point to this problem, which has summarily 
refused to consider allegations of incompetence of counsel on the basis that the court 
was not presented with a bill of exceptions. See, e.g., People v. Morris, supra note 4. 


10 People v. Clark, 9 Ill. 2d 46, 137 N.E.2d 54 (1956); People v. Keagle, 7 Ill. 2d 408, 
131 N.E.2d 74 (1955); People v. Clark, 7 Ill. 2d 163, 130 N.E.2d 195 (1955); People v. 
Stephens, 6 Ill. 2d 257, 128 N.E.2d 731 (1955); People v. Vitale, 3 Ill. 2d 99, 119 N.E.2d 
784 (1954); People v. Ventura, 415 Ill. 587, 114 N.E.2d 710 (1953); People v. Hall, 
413 Ill. 615, 110 N.E.2d 249 (1953); Mitchell v. People, 411 Ill. 407, 104 N.E.2d 285 
(1952), cert. denied, 312 U.S. 969, 72 Sup. Ct. 1065 (1952); People v. Sheehan, 407 IIl. 
545, 95 N.E.2d 878 (1951); Burzell v. People, 402 Ill. 259, 83 N.E.2d 585 (1949); People 
v. Gleitsman, 396 Ill. 499, 72 N.E.2d 208 (1947); People v. Wise, 379 Ill. 11, 39 N.E.2d 
319 (1942); People v. Riley, 376 Ill. 364, 33 N.E.2d 872 (1941), cert. denied, 313 US. 
586, 61 Sup. Cr. 1118 (1941); People v. Mahoney, 361 Ill. 202, 197 N.E. 775 (1935); 
People v. Janish, 360 Ill. 155, 195 N.E. 637 (1935); People v. Ney, 349 Ill. 172, 181 N.E. 
595 (1932); People v. Barnes, 270 Ill. 574, 110 N.E. 881 (1915). 

11 People v. Clifton, 408 Ill. 475, 97 N.E.2d 298 (1951); People v. Flanagan, 405 
Ill. 155, 89 N.E.2d 730 (1950); People v. Hicks, 362 Ill. 238, 199 N.E. 368 (1935); People 
v. Carr, 360 Ill. 88, 195 N.E. 440 (1935); People v. Dron, 360 Ill. 309, 195 N.E. 830 (1935); 
People v. Spino, 351 Ill. 83, 183 N.E. 812 (1932); People v. Hartnell, 341 Ill. 155, 173 
N.E. 112 (1930); People v. Zwienczak, 338 Ill. 237, 170 N.E. 303 (1930); People v. 
Dean, 308 Ill. 74, 139 N.E. 37 (1923). 

12 321 Ill. 594, 152 N.E. 516 (1926). 

13 Also, Illinois law expressly requires the appointment of competent counsel to 
represent indigent criminal defendants who are otherwise unable to procure legal repre- 
sentation. Itx. Rev. Stat. c. 38, § 730 (1955). 
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incompetent conduct be shown,!* and that the record not indicate the 
manifest guilt of the defendant.!® 

The court has reversed convictions eleven times on the basis of in- 
competent defense counsel. Seven of those reversals involved court-ap- 
pointed counsel, but two were decided primarily on other grounds. The 
court professed a greater willingness to reverse when public counsel was 
involved, but ignored this preference in reversals based on poor private 
counsel.!6 

It appears that the purported difference in appellate treatment of in- 
competency of the two classes of defense counsel is substantially dictum on 
which the court rests after deciding whether there has in fact been adequate 
representation. If this is true, the writer of an Illinois appeal brief is more 
concerned with the standards of representation required by due precess than 
with who secured counsel. A test laid down by Judge Minton,!? which has 
been cited with approval by the Illinois court,!® is that to induce reversal 


14 People v. Baxton, 10 Ill. 2d 295, 139 N.E.2d 754 (1957); People v. Buenis, 405 
Ill. 568, 92 N.E.2d 158 (1950); People v. Seger, 405 Ill. 222, 90 N.E.2d 637 (1950), cert. 
denied, 339 U.S. 936, 70 Sup. Ct. 663 (1950); People v. Boreman, 401 Ill. 566, 82 N.E.2d 
459 (1948), cert. denied, 336 U.S. 927, 69 Sup. Ct. 649 (1949); People v. Berry, 399 IIl. 
17, 76 N.E.2d 443 (1948); People v. Herkless, 361 Ill. 32, 196 N.E. 829 (1935); People 
v. Dale, 355 Ill. 330, 189 N.E. 269 (1934); People v. Hanke, 335 Ill. 217, 167 N.E. 1 
(1929); People v. Andrews, 327 Ill. 162, 158 N.E. 462 (1927). 

15 People v. Francis, 356 Ill. 74, 190 N.E. 106 (1934); People v. Andrews, supra 
note 14. 

16 Those reversed involving court-appointed counsel are: People v. Morris, supra 
note 4, which involved serious omissions, meager preparation, scant attention to the 
case, “no doubt but that defendant has been prejudiced”; People v. Reeves, 412 Ill. 555, 
107 N.E.2d 861 (1952), stipulation by counsel that defendant was sane removed that 
question from jury-determination although he had previously been adjudged insane; 
People v. Winchester, 352 Ill. 237, 185 N.E. 580 (1933), “failure to object to this in- 
competent testimony, with other matters that appear on the records, shows clearly that 
because of inexperience in trying criminal cases, or for other reasons, this attorney was 
incompetent to protect the rights of the defendant”; People v. Rose, 348 Ill. 218, 180 
N.E. 791 (1932), main error was refusal of trial court to sever—not clearly an in- 
competence case; People v. Nitti, 312 Ill. 73, 143 N.E. 448 (1924), “defendants’ interests 
would have been much better served with no counsel at all than with the one they had”; 
People v. Bopp, 279 Ill. 184, 116 N.E. 679 (1916), counsel was not given time to prepare 
for trial—not clearly an incompetence case; People v. Blevins, 251 Ill. 381, 96 N.E. 214 
(1911), an inexperienced defense counsel, opposed by four able attorneys, let in im- 
proper evidence which was highly prejudicial. 

Those reversals involving privately retained counsel are: the instant case, where 
the representation was very poor; People v. Nowak, 372 Ill. 381, 24 N.E.2d 50 (1939), 
defense counsel failed to object to exclusion of competent testimony and stipulated 
commission of the criminal act, disregarding defendant’s protestations of innocence; 
People v. Gardiner, 303 Ill. 204, 135 N.E. 422 (1922), defense counsel let in a large 
amount of prejudicial testimony and irrelevant argument; People v. Schulman, 299 II. 
125, 132 N.E. 530 (1921), defense counsel indicated an inability to properly examine 
witnesses and failed to achieve admission of pertinent testimony by failing to lay a 
proper foundation. 

17 United States ex rel. Feeley v. Ragen, 166 F.2d 976 (7th Cir. 1948). 


18 F.g., People v. Stephens, 6 Ill.2d 257, 128 N.E.2d 731 (1955). 
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defense representation must be so poor that it amounts to a farce. Although 
this is tailored to the instant case, as is suggested in a preceding footnote 1® 
the Illinois court has not always limited itself to so stringent a rule. 

It is impossible to formulate a precise test of incompetence because 
normally defense representation cannot be divorced from other matters 
bearing on due process arising at the trial. Of necessity, then, the Illinois 
Cases seem to resolve the requirement of adequate counsel into two general 
propositions. First, the defense cannot be so wholly incompetent as to 
practically deny defendant legal representation. This appears to be a con- 
clusive presumption of failure of due process. Second, the cumulative effect 
of counsel’s errors and omissions plus other prejudicial factors must not be 
so great as to deny defendant a fair trial. This category implies that less 
than total incompetency may result in a reversal if coupled with other in- 
jurious material. 

In the latter area each case must stand on its own facts, since the re- 
quired legal ability will depend on the case as a whole, but there are certain 
factors which appear to have especially influenced the court: 


(1) It appears that a defendant who is obviously guilty has little chance 
of obtaining a reversal on the ground of counsel’s incompetence.” There- 
fore, it would seem that the primary task facing an appealing attorney is to 
establish the inconclusiveness of the convicting evidence. 

(2) The amount of harm possibly caused by the attorney’s errors and 
omissions makes a difference in the degree of required competence.”! Thus, 
the prejudicial and inflammatory nature of improperly admitted evidence 
is important. 

(3) The court appears to presume competence on the part of an ex- 
perienced counsel.?? Inexperience is not restricted to a limited number of 
years at the bar, but includes a lack of criminal work.”® 

(4) When the sentence has been severe, the court has apparently re- 
quired a somewhat higher standard of trial conduct. Six of the eleven re- 
versals noted above involved either the death penalty or a life sentence. 

(5) Whether the trial judge has made a substantial effort to protect the 
rights of the defendant has seemed important in some cases,”4 but others in- 
dicate that the court is not expected to try defendant’s case.?5 


19 See note 16 supra. 

20See notes 11 and 15 supra. In close cases where the court has reversed it 
stressed the inconclusiveness of the evidence. People v. Nowak, 372 Ill. 381, 24 N.E.2d 50 
(1939); People v. Gardiner, 303 Ill. 204, 135 N.E. 422 (1922). But see People v. Blevins, 
251 Ill. 381, 96 N.E. 214 (1911), which was cited and approved in the instant decision. 

21 People v. Gardiner, supra note 20; People v. Blevins, supra note 20. 

22 People v. Seger, 405 Ill. 222, 90 N.E.2d 637 (1950), cert. denied, 339 US. 936, 
70 Sup. Ct. 663 (1950). 

23 See People v. Winchester, 352 Ill. 237, 185 N.E. 580 (1933). 

24 See, e.g., People v. Nowak, supra note 20. 
25 See, e.g., People v. Stephens, 6 Ill. 2d 257, 128 N.E.2d 731 (1955). 
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Lastly, there appears to be a subjective element beyond definition. Con- 
~ sidering the court’s broad experience, it seems inevitable that they develop 
an intuitive “feel” from the record, brief, and argument as to the fairness 
of the trial and the seriousness with which the allegations of incompetency 
are made. This may at times be very difficult to articulate and may induce 
the court, which must articulate, to seek refuge behind artificial propositions. 


James K. ALMETER 


CRIMINAL LAW—Implicating Confession of Co-Conspirator Permitted 
At Joint Trial with Restricting Instructions. (United States) 


A joint trial in a federal district court resulted in the conviction of 
five co-defendants on a charge of conspiring to deal unlawfully in alcohol. 
A post-conspiracy confession by one of the confederates which implicated 
the petitioner, was admitted in evidence with an admonition to the jury 
that they were to consider the declarations only for the purpose of de- 
termining the guilt of the declarant. This direction was later repeated by 
the court over the objection of defendant that, in any event, the admission 
of such evidence was prejudicial as to him. The court of appeals, one judge 
dissenting, affirmed petitioner’s conviction, allowed the confession, and ob- 
served that the evidence, although circumstantial, was sufficient to connect 
petitioner with the conspiracy.! On certiorari, held: Affirmed (four justices 
dissenting). The confession of one conspirator made after the termination 
of the conspiracy is admissible as evidence in a joint trial under appropriate 
instructions to the jury restricting its use to the determination of the guilt 
of the declarant. Paoli v. United States, 352 U.S. 232, 77 Sup. Ct. 294 (1957). 

Where several persons confederate for the same illegal purpose, each 
is regarded as agent of the others.? Any act of one in furtherance of the 
unlawful design, therefore, is in contemplation of law the act of all.3 Ac- 
cordingly, a declaration made by one conspirator at the time of doing an 
act in furtherance of the common design, is admissible in evidence against 
the other conspirators because the declarations are vicariously attributable 


1 United States v. Paoli, 229 F.2d 319 (2d Cir. 1956). This opinion is commented 
upon in 56 Cotum. L. Rev. 1112 (1956); 10 Sw. L.J. 205 (1956); 2 Vix. L. Rev. 131 
(1956). 

2“When men enter into an agreement for an unlawful end, they become ad hoc 
agents for one another and have made a ‘partnership in crime.’” Van Riper v. United 
States, 13 F.2d. 961, 967 (2d Cir. 1926). See also, United States v. Perlstein, 126 F.2d 
789 (3d Cir. 1941), cert. denied, 316 U.S. 678, 62 Sup. Ct. 1106 (1942); D’Allesandro v. 
United States, 90 F.2d 640 (3d Cir. 1937); Albizu v. United States, 88 F.2d 138 (1st Cir. 
1937), cert. denied, 301 U.S. 707, 57 Sup. Ct. 940 (1937). 

3 Van Riper v. United States, supra note 2. 
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to them.* When the conspiracy has terminated, however, the acts and state- 
ments of one of the confederates are admissible as evidence against the 
declarant only, for such statements become merely hearsay as to the other 
alleged conspirators.> A joint trial, then, presents this dilemma: that while 
the post-conspiracy confession of one conspirator is clearly admissible for 
the purposes of determining his guilt; at the same time, it is not admissible 
in determining whether his alleged confederates were equally involved. 
This is precisely the problem of the instant case, and in the exercise of a 
discretion which is acknowledged to be proper, the Court applied the gen- 
eral rule which allows implicating confessions at joint trials if the jury is 
directed that such confessions are evidence against only the declaring de- 
fendant.® It is supposed that the defendant’s rights are properly safeguarded 
by the court’s admonition. 


“It is a basic premise of our jury system that the court states the law 
to the jury and that the jury applies that law to the facts as the jury 
finds them. Unless we proceed on the basis that the jury will follow 
the court’s instructions where those instructions are clear and the cir- 
cumstances are such that the jury can reasonably be expected to follow 
them, the jury system makes little sense.” 7 


Because the crime is generally secretly conceived and surreptitiously 
pursued, the trial of a conspiracy charge formerly imposed a heavy burden 
on the prosecution. Whether the interchangeable use of the conspiracy 


*“What one [partner in the conspiracy] does pursuant to the common purpose, 
all do, and as declarations may be such acts [in furtherance of the common design), 
they are competent against all.” Van Riper v. United States, supra note 2. “The usual 
reason given for the co-conspirators’ exception [to the hearsay rule] is the classical 
agency rationale that conspirators are co-agents and, as such, liable for each other’s 
declarations. Wigmore differs, claiming that such evidence is unusually trustworthy, 
like declarations against interest generally and therefore is admitted although hearsay. 
It is submitted that neither view is really defensible and that the true reason, aside from 
brute history, for admitting such evidence is the very great probative need for it.” 
Levie, Hearsay and Conspiracy, 52 Micu. L. Rev. 1159, 1163-64 (1954). 

5 Krulewitch v. United States, 336 U.S. 440, 69 Sup. Cr. 716 (1940). This case 
dealt with the scope of the co-conspirators’ exception to the hearsay rule and held that 
a post-conspiracy confession of a co-conspirator must be excluded. Unlike the instant 
case, however, the declarant was not on trial and the question whether his utterance, 
implicating other alleged conspirators, could be admitted at a joint trial solely against 
declarant, under limiting instructions, did not, of course, arise. The concurring opinion 
of Justice Jackson, however, is directed against the “tendency of ... [the] .. . prin- 
ciple[s of the law of conspiracy] to expand . . . [themselves] . . . to the limits of 
... [their] .. . logic.” Because of the general nature of his observations, the opinion 
is of some value in an analysis of the present case. 

® Blumenthal v. United States, 332 U.S. 539, 68 Sup. Ct. 248 (1947); United States 
v. Gottfried, 165 F.2d 360 (2d Cir. 1948), cert. denied, 330 U.S. 860, 68 Sup. Cr. 738 
(1948); Nash v. United States, 54 F.2d 1006 (2d Cir. 1932). 


7352 U.S. 232, 242, 77 Sup. Ct. 294, 300 (1957). 


§ Krulewitch v. United States, 336 U.S. 440, 453, 69 Sup. Ct. 716, 719 (1940) (con- 
curring opinion). 
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doctrine in both civil and criminal proceedings has resulted in the trans- 
portation into the criminal law of lax practices arising in civil suits where 
comparatively moderate sanctions are involved is a matter of speculation.® 
In any event, the procedural advantages of prosecution for conspiracy have 
now become so numerous and so well recognized,!® that it is becoming 
an accepted practice to proceed on charges of conspiracy even where 
prosecution for a substantive offense theoretically would be adequate." 
This is the basis of the dissent in the present case—that even though no 
motion was made for a severance, the Government should not, by the pro- 
cedural advantage of a joint trial, enjoy the windfall of having the jury 
influenced by evidence against a defendant which, as a matter of law, they 
should not consider but which they cannot put out of their minds. The 
prosecution could use the confession against the confessor and avoid un- 
fairness to the other defendants by not trying all the co-conspirators in a 
single trial. To unite, back of criminal purpose, the strength, opportunities, 
and resources of a number of persons is without question a more dangerous 
threat to society and a more difficult problem to police than the efforts of 
a lone wrongdoer. But this fact can never justify the inauguration or tolera- 


97d. at 451-52, 69 Sup. Ct. at 722. 

10 Jd, at 445-46, 69 Sup. Cr. at 722-24. In 62 Harv. L. Rev. 276 (1948), it is said that 
in conspiracy, the agreement is the act which is the gravamen of the offense. The 
agreement is difficult of proof because, along with the intent, it is largely subjective in 
composition; but most of these difficulties have been solved by a lenient attitude toward 
the prosecution. Accordingly, proof of the formal agreement is unnecessary to support 
a finding of guilt. It is said to be sufficient if the circumstances, acts, and conduct of 
the parties are such as to show agreement in fact. This is only to say that an agree- 
ment may be established by evidence that the parties steadily pursue the same object, 
whether acting separately or together by common or different means, but ever leading 
to the same result. From this context of acts, circumstances, and conduct, the jury is 
permitted to draw the broad inference of not only an agreement, but also of the intent. 
The danger is apparently overlooked that a defendant might be found in the net of a 
conspiracy by reason of the relation of his acts to the acts of others, the significance of 
which he may not have appreciated. 

The conspiracy being established, it is unnecessary for the jury to find that the 
individual defendant was a party to the original agreement. If he is found to have joined 
later, he becames equally liable with the original conspirators for acts done from the 
inception of the scheme. Without violation of the sixth amendment, venue may be 
laid as to any or all of the conspirators in any place where an act was done by any one 
of them in furtherance of the common design without respect to the innocence of 
the act taken by itself. For the sake of expedience and economy, large numbers of 
defendants may be tried together at the expense of possible confusion and unwarranted 
imputation of guilt. “The elasticity of ... [the] . . . substantive and procedural attri- 
butes [of the conspiracy charge] has indeed made it the ‘darling of the modern prose- 
cutor’s nursery.’” 62 Harv. L. REv. 276, 277 (1948). 

In 52 Micu. L. Rev. 1159 (1954), it is said that “prosecution for conspiracy offers 
the prosecutor practical advantages. . . . Expansion of the substantive law of conspiracy 
has been paralleled by relaxation of the hearsay rule.” See also United States v. Kissel, 
173 Fed. 823, 828 (1909), rev’d, 218 U.S. 601, 31 Sup. Cr. 124 (1910). 

11See Krulewitch v. United States, 336 U.S. 440, 445, 69 Sup. Ct. 716, 719 (1940) 
(concurring opinion). 
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tion of a procedural dragnet, either for the sake of convenience or efficiency, 
when the greater interests of individual protection and the integrity of the 
judicial process are thereby put at stake. “That way lies the drift toward 
totalitarian institutions. ... [W]e dare not become careless or complacent 
when that fashion has become rampant over the earth.” 3? 

Against the contention of the majority of the Court that the petitioner- 
defendant’s guilt is amply demonstrated by testimony independent of the 
confession, the dissenters insist that it is not within the province of an ap- 
pellate tribunal to appreciate how a jury’s mind would have operated if 
powerfully improper evidence had not been put in the scale against him. 
“The fact of the matter is that too often such admonition against misuse is 
intrinsically ineffective in that the effect of such a nonadmissible declara- 
tion cannot be wiped from the brains of the jurors.” 1% 

It is not without significance that the application of the rule which was 
employed in the present case is cluttered with a history of dissents and un- 
favorable commentaries.!* It is recognized that the initial procedural ad- 
vantage of joint trials is at the expense of the defendant’s rights, for it is 
unquestionably more difficult for the individual to make his own case stand 
on its own merits in the minds of jurors who are “ready to believe that 
birds of a feather are flocked together.” 15 Add to this not-so-repugnant 
disadvantage imposed upon the defendant, the fact of an implicating con- 
fession, and it seems almost superlatively naive to assert that the damage can 
be remedied by the simple instructions of the court. It is too much to ask 
of the common man what is impossible for even the most learned; that he 
“divide his mind into proof-tight compartments and forget at one time 
what he must use at another.” 1* “The . . . assumption that prejudicial effects 
can be overcome by instructions to the jury, all practicing lawyers know to 
be unmitigated fiction.” 17 It is not enough to show that such is the law 


12 Kotteakos v. United States, 328 U.S. 750, 773, 66 Sup. Ct. 1239, 1252 (1946). The 
question presented by this case was whether the petitioners had suffered substantial 
prejudice from being convicted of a single general conspiracy when the Government’s 
evidence admittedly established, not one, but many different schemes executed through 
a common key figure. On certiorari, the Supreme Court reversed the conviction of the 
lower court. While the court did not condemn the idea of mass trials, it did observe 
that in such proceedings, every safeguard must be taken to individualize each defendant 
in his relation to the mass, even though this may be inconvenient for the prosecution. 
The case is pertinent here only for the policy argument set forth. 

18 352 US. 232, 247, 77 Sup. Cr. 294, 302 (1957). 

14 See, e.g., Krulewitch v. United States, supra note 11, at 453, 69 Sup. Ct. at 719; 
Gambino v. United States, 108 F.2d 140, 144 (3d Cir. 1939); United States v. Lonardo, 
67 F.2d 883 (2d Cir. 1933). See also, Levie, Hearsay and Conspiracy, 52 Micu L. Rev. 
1159 (1954). 

15 Krulewitch v. United States, supra note 11, at 454, 69 Sup. Ct. at 723. 

16 Van Riper v. United States, 13 F.2d 961, 968 (2d Cir. 1926). 

17Krulewitch v. United States, 336 U.S. 440, 453, 69 Sup. Ct. 716, 723 (1940) 
(concurring opinion). 
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and that therefore the admission of such evidence cannot be legally pre- 
judicial. It is prejudicial in fact, and to find discrepancy between what is 
commonly known to be the case, and what the law will recognize as such, 
is a sad commentary upon our protective institution, for it leads to oppres- 
sions which are more odious than any, because they disguise as justice.!® 

The dissenting opinion of Judge Frank in the record of the Court of 
Appeals for the Second Circuit outlines a procedure which, it is suggested, 
would afford a desirable modification of the Federal Rules of Criminal Pro- 
cedure. “When several defendants are on trial for criminal conspiracy, if 
the government seeks to put in evidence an out-of-court statement which 
is hearsay as to the others [i.e., an out-of-court statement made after the 
conspiracy has terminated], then umless all references to the other defendants 
can be effectively deleted so that the statement will contain no hint of the 
others’ guilt, and unless those references are deleted, the trial judge must 
(1) refuse to admit the statement or (2) sever the trial of those other de- 
fendants.” 1° 


H. Epwarp Keer¢, Jr. 


EMINENT DOMAIN—Condemnation of Land Encumbered by a Restric- 
tive Covenant. (Colorado) 


The Sanitation District brought condemnation proceedings against 
Clyde Peterson, the owner of a twenty-one acres tract of land. During 
negotiations with the Sanitation District and prior to the start of the pro- 
ceedings, Peterson had joined with neighboring landowners in executing a 
restrictive use agreement prohibiting the use of their respective properties 
for sanitary disposal systems. These neighboring landowners filed cross- 
petitions to intervene in the condemnation proceedings and to recover dam- 
ages for the taking of their negative rights in Peterson’s property. The trial 
court denied intervention, and the neighboring landowners brought error. 
On appeal, held: Affirmed. The restrictive covenant does not create a right 
in the land itself, but only gives rise to contractual rights which cannot be 
enforced against the Sanitary District which is a stranger to the agreement. 
Smith v. Clifton Sanitation Dist., 300 P.2d 548 (Colo. 1956). 

All courts are apparently in accord with the view that a governmental 
agency cannot be enjoined from violating a restrictive covenant as can a 
private individual. A divergence of opinion arises, however, upon the issue 


18 Jd. at 458, 69 Sup. Ct. at 725. 

19229 F.2d 319, 324 (2d Cir. 1956) (dissent). (Emphasis added.) In the instant 
case the name of the petitioner was not deleted from the confession because the court 
decided that it would have been impractical to do so. 

1E.g., Stanford v. Vuono, 108 Conn. 359, 143 Atl. 245 (1928); 5 PoweLt, REAL 
Property § 689 (1956); RESTATEMENT, Property § 565 (1) (1944). 
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of whether damages may be collected for the violation. The instant case 
aligns Colorado with the minority of jurisdictions which hold that restrictive 
covenants create contract and not property rights, and therefore, that the 
violation of these rights by a governmental agency which has acquired land 
by eminent domain is not grounds for compensation.? The majority of 
jurisdictions hold that when landowners of adjoining lots enter into an 
agreement restricting the use of their land, each landowner has a property 
interest in every other lot. Thus, each lot is both the benefited and the 
burdened land, and if any lot is condemned for a use that will violate the 
restriction, the other landowners who were a party to the agreement are 
entitled to compensation because they are being deprived of a property 
interest.* 

The problem of whether restrictive covenants create contract or prop- 
erty rights is of little importance so long as the parties involved are private 
individuals, because, regardless of the designation, a court of equity will 
enjoin a private individual from violating the restrictions,® or he will be 
liable for damages in a court of law.* In a condemnation proceeding, how- 
ever, the designation achieves significance under the Federal Constitution 
and most state constitutions which read “nor shall private property be taken 
for public use, without just compensation.” 7 The only Constitutional re- 
striction as to contracts is that “no State shall... pass any .. . Law impairing 
the Obligation of Contracts... .”® This provision, as construed by the 


2 E.g., United States v. Certain Lands, 112 Fed. 622 (D.R.I. 1899), aff'd, 153 Fed. 
876 (1st Cir. 1907); Moses v. Hazen, 69 F.2d 842 (D.C. Cir. 1934); Friesen v. City of 
Glendale, 209 Cal. 524, 288 Pac. 1080 (1930); Houston v. Wynee, 279 S.W. 916 (Tex. 
Civ. App. 1925). Since in the instant case the restrictive agreements were executed 
after the city had started its negotiations, it would seem that the decision could have 
been based on the theory of fraud on the part of the surrounding landowners. 

8 E.g., Ladd v. Boston, 151 Mass. 585, 24 N.E. 858 (1890); Johnston v. Detroit, 
Grand Havens & Milwaukee Ry., 245 Mich. 65, 224 N.W. 383 (1928); Peters v. Buckner, 
288 Mo. 618, 232 S.W. 1024 (1921); Flynn v. Ry., 218 N.Y. 140, 112 N.E. 913 (1916); 
The Long Eaton Co. v. Ry., [1902] 2 K.B. 574; REsTATEMENT, Property § 566, com- 
ment c. (1944). 

*See note 3 supra. A few courts have denied compensation for the violation of a 
restrictive covenant and have avoided designating the rights involved as either contract 
or property rights, basing their decision instead on the fact that either the parties did 
not intend to apply the restriction to the government, or, if they did, such restrictions 
are void. See Wharton v. United States, 153 Fed. 876 (1st Cir. 1907); Doan v. Ry., 
92 Ohio St. 465, 112 N.E. 507 (1915). 

5Tulk v. Moxhay, 2 Phil. 774, 41 Eng. Rep. 1143 (Ch. 1848) (This case estab- 
lished the principle that restrictive covenants might be enforced in equity as equitable 
servitudes against any purchaser or possessor with notice.); Trustees v. Lynch, 70 N.Y. 
480 (1877); Cheatham v. Taylor, 148 Va. 26, 138 S.W. 545 (1927); 2 GricsBy, ILLINOIS 
Rea Property § 873 (1945). 

6 Shade v. M. O'Keefe, Inc., 260 Mass. 180, 156 N.E. 867 (1927); 2 Gricssy, ILLINoIs 
REAL Property § 873 (1945). Since restrictive covenants are for the protection of prop- 
erty values, the normal remedy sought is an injunction rather than damages. 


7™ US. Const. amend. V. (Emphasis added.) 
8 U.S. Const. art. I, § 10. 
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Supreme Court, prohibits only arbitrary and unreasonable impairments of 
the obligation of contracts.® Therefore, if the rights created by restrictive 
covenants are classified as contract rights, the parties to the restrictive agree- 
ment are not entitled to compensation when these rights are extinguished by 
the power of eminent domain since it is neither arbitrary nor unreasonable 
to exempt a public agency from liability for interfering with a restrictive 
covenant,1? 

The basic policy underlying the contract theory seems to be to limit 
the expenses which a governmental agency might incur if it were forced 
to compensate all the parties to a restrictive covenant.!! This is reflected 
in the California court’s reasoning in Friesen v. City of Glendale: 1? 


“.... The plaintiffs . . . by private contract with their neighbors . . . 
have created, if their position be sustained, an estate inherent in each 
lot in the tract protected against the taking or damaging thereof with- 
out compensation and have brought about a situation where the number 
of the parties defendant and of the interests to be appraised in con- 
demnation would be manifold. In cases of large tracts the increase in 
number would practically be prohibitive.” 1% 


A small minority of those courts that have construed restrictive cove- 
nants as creating a property interest have nevertheless been influenced by 
the above policy. This is manifested by their limitation of “the liability of 
the condemning authority to a single award equal to the value of the land 
taken, as if it were not subject to the restriction of the equitable servi- 
tude....” 14 This award is then divided among the owners of the benefited 
land and the owners of the burdened land. Under this system, the liability 
of the condemning agency is not affected by restrictive covenants. The 
majority of courts, however, determine the compensation to be awarded 
to the owners of the benefited lots by assessing the depreciation in value 


® Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398, 54 Sup. Cr. 231 (1934). 

10 Manigault v. Springs, 199 U.S. 473, 26 Sup. Ct. 127 (1905); RorrscHAEFER, Hanp- 
BOOK OF AMERICAN CONSTITUTIONAL Law 575 (1939): “Private parties are conclusively 
deemed to have contracted subject to the reserved power of the state to modify or 
even to destroy the rights based on their contract so far as necessary to protect the 
public health, morals or safety.” 

11 Anderson v. Lynch, 188 Ga. 154, 3 S.E.2d 85 (1939) (A county wanted to take 
a lot for highway purposes; five covenantees claimed aggregate damages in the sum of 
$17,500, and a further estimate revealed that the aggregate claim of other owners 
would run into several thousand dollars.); Town of Stanford v. Vuono, 108 Conn. 
359, 143 Atl. 245 (1928) (One lot owner received $10,000 for violation of his restrictive 
covenant.). 

12209 Cal. 524, 288 Pac. 1080 (1930); accord, Houston v. Wynne, 279 S.W. 916 
(Tex. Civ. App. 1925). 

18 209 Cal. 524, 530, 288 Pac. 1080, 1082 (1930). 

142 AMERICAN Law oF Property § 9.40, at 450 (1952); accord, Herr v. Board of 
Education, 82 N.J.L. 610, 83 Atl. 173 (Ct. Err. & App. 1912); Fuller v. Town Board, 
193 Wis. 549, 214 N.W. 324 (1927). 
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of their lots resulting from the extinguishment of their rights in the con- 
demned lot.!5 

There have been no Illinois decisions on whether the parties to a re- 
strictive covenant are entitled to compensation when the restrictions are 
extinguished by exercise of the power of eminent domain. The Illinois 
constitution provides that “private property shall not be taken or damaged 
for public use without just compensation.” !¢ From this provision it logically 
follows, even in the absence of cases, that if Illinois considers the rights 
created by restrictive covenants as property rights, then where such rights 
are extinguished, the owners of the benefited lots are entitled to compensa- 
tion. The Illinois courts, however, have been evasive as to the true nature of 
rights created by a restrictive covenant. Their most definitive statement of 
these rights is that “restrictions upon the use of property in a particular 
subdivision . . . give to the purchasers of the lots rights in the nature of an 
easement. .. .”17 At times the court has even said that these rights are 
easements.!® Restrictive covenants are not in fact easements,!® but if the 
Illinois courts persist in defining them in this manner, it logically follows 
that they probably will treat them as they do easements. They have 
specifically said that an easement is a property interest and that the owner 
of the dominant tenement is entitled to compensation when the servient 
tenement is condemned and his interest destroyed.”° 

Seemingly, the compensation awarded when an easement is extinguished 
is equivalent to the depreciation of the dominant land resulting from this 
destruction.?! If a similar method is used in condemning land encumbered 
by a restrictive covenant, the measure of compensation to the owners of the 
benefited lands will be the depreciation in the value of their property as a 
result of the extinguishment of the restriction. 

The controversy in Illinois will probably arise not over how the valua- 
tion is to be figured, but as to whether extinguishment of the restriction 
amounts to a damage, or to a taking, of property. This distinction is im- 


15 In re Petition of Dilman, 263 Mich. 542, 248 N.W. 894 (1933); Flynn v. Ry., 
218 N.Y. 140, 112 N.E. 913 (1916); Neff v. Pa. Ry., 202 Pa. 371, 51 Atl. 1038 (1902). 

16 Tit. Const. art. II, § 6. See also Inu. Rev. Stat. c. 47, § 1 (1955). 

17 Housing Authority v. Church of God, 401 Ill. 100, 108, 81 N.E.2d 500, 504 
(1948); accord, Cuneo v. Chicago Title & Trust Co., 337 Ill. 589, 169 N.E. 760 (1930); 
Curtiss v. Rubin, 244 Ill. 88, 91 N.E. 84 (1910). 

18 Clark v. McGee, 159 Ill. 518, 42 N.E. 965 (1896); Hutchinson v. Ulrich, 145 Ill. 
336, 34 N.E. 556 (1893). 

19See 2 AMERICAN LAW or Property § 670 (1952); 3 TirFANy, REAL Property 
§ 861 (1939). 

20 Gerstley v. Globe Wernicke, 340 Ill. 270, 172 N.E. 829 (1930); Village of 
Bradley v. N.Y. Cent. Co., 296 Ill. 383, 129 N.E. 829 (1921). 

21 See Horn v. Chicago, 403 Ill. 549, 87 N.E.2d 642 (1949) (refers to extinguishment 
of an easement as damage to property); Kane v. Chicago, 392 Ill. 172, 64 N.E.2d 506 
(1947) (The measure of award for land damaged by public improvement is the de- 
preciation in market value of the land as a result of the improvement.); Neff v. Pa. Ry., 
202 Pa. 371, 51 Atl. 1038 (1902); McCormick, Damaces 535 (1935). 
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portant because where private property is taken, the condemning agency 
must first make an attempt to reach an agreement with the owner as to his 
compensation,”? and if there is a failure to agree, it must institute condemna- 
tion proceedings and the compensation therein ascertained by the jury must 
be paid before it can enter into possession and begin its operations.2* When 
property is only damaged, however, if the owner wishes to receive compen- 
sation, he must institute a suit,24 and the burden is on him to show damage.”® 
Thus, where property is only damaged, even if damage is foreseeable before 
the condemning agency begins its operations, there is no postponement of 
entry until compensation is determined. This would be an important factor 
where the government condemns a lot which is part of a large restricted 
tract. If the governmental use violated the restrictions, and this was held 
to be a taking of property, the delay of operations while the compensation 
of every owner in the tract was determined could, in some instances, force 
an abandonment of the project. The expense would also be increased in 
this case because every property owner, even those located at such distance 
from the condemned lot that the depreciation of their property was slight, 
would receive compensation. If the extinguishment of the restriction was 
regarded as damage to property, probably only those who suffered an ap- 
preciable decrease in the valuation of their property would bother to sue. 

If the rights acquired by a restrictive covenant are property rights, the 
extinguishment of such rights in the strict legal sense is a taking of property. 
However, in determining what actions involve a taking of property for 
public use, the Illinois courts have construed property not as “a bundle of 
rights,” but rather as the res to which the rights pertain.2® Thus, in Horn v. 
City of Chicago: 27 


22 Tit. Rev. Stat. c. 47, § 2 (1955). 

*8Dept. of Public Works v. Gorbe, 409 Ill. 211, 98 N.E.2d 730 (1951) (syllabus) 
(“The provision of Section 2a of the Eminent Domain Act providing for a declaration 
of taking and an estimate of the just compensation to be deposited and for the right of 
entry five days thereafter and before the determination of just compensation, is invalid 
as in violation of Section 13 of Article II in the Constitution.”); Chicago v. McCauslany, 
379 Ill. 602, 41 N.E.2d 745 (1942); Village of Depue v. Banschbach, 273 Ill. 574, 113 
NE. 156 (1916). 

24 People v. Kelly, 379 Ill. 297, 40 N.E.2d 510 (1942); Illinois Power & Light Co. 
v. Talbott, 321 Ill. 538, 152 N.E. 446 (1926). 

25 Chicago v. Provus, 415 Ill. 618, 114 N.E.2d 793 (1953); County of Cook v. 
Holland, 3 Ill. 2d 36, 119 N.E.2d 760 (1954) (Where property is taken, the burden is on 
the condemning agency to prove the fair cash value of the property.). 

26 Rigney v. Chicago, 102 Ill. 64, 77 (1881): “.... Property, in its appropriate 
sense, means that dominion or indefinite right of user and disposition which one may 
lawfully exercise over particular things or subjects, to the exclusion of all others and 
doubtless this is substantially the sense in which it is used in the Constitution; yet the 
term is often used to indicate the res or subject of the property rather than the property 
itself, and it is evidently used in this sense in some cases in connection with the expression 
‘physical injury’... .” 

27 403 Ill. 549, 87 N.E.2d 642 (1949). 
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“. ... The test applied by this court and also by the Federal court in 
determining whether real estate has been taken for public use within 
the meaning of our constitution is whether there has been an actual 
physical invasion of the tangible property.” 78 


In speaking of what constitutes a damage to property, the same court said: 


“.... [In] 1870, the framers of our present constitution added the pro- 
vision that private property should not be damaged for public use with- 
out just compensation. It is under this last constitutional provision, and 
none other, that a landowner may claim compensation for the destruc- 
tion or disturbance of easements of light and air and of accessibility, 
or of such other intangible rights as he enjoys in connection with, and 
as incident to the ownership of the land itself.” 2° 


Since restrictive covenants create only intangible rights, Illinois courts 
will probably construe the extinguishment of such rights as a damage to 
property and not a taking. This would accord not only with their prior 
treatment of easements,®° but would be the best decision from the public 
standpoint in that it would result in a great saving of time and money, par- 
ticularly in this present era of extensive public improvements. 


Epear H. Twine 


EVIDENCE — Expert Psychiatric Testimony Based on “Truth Serum” 
Examinations. (Federal) 


The defendant’s fifteen-year-old daughter accused him of statutory 
rape and sodomy. She later repeated the charges to a psychiatrist while 
under the influence of sodium pentothal. On cross examination at the 
trial, her testimony was impeached by the introduction of letters and affi- 
davits in which she retracted her original accusations. In an effort to 
rehabilitate the witness, the Government called the psychiatrist to testify 
to the consistent statements made during the “truth serum” examination. A 
tape recording of the interview was played to the jury. The interviewing 
psychiatrist testified that an individual under the influence of sodium 
pentothal was bound to tell the truth; and that, in his opinion, the girl 
was telling the truth at the time of making her original charge. The 
defendant was convicted. On appeal, held: Reversed and remanded. If 
the credibility of a witness is assailed by proof of prior inconsistent state- 
ments, the general common-law rule is that prior consistent statements may 


28 Id. at 554, 87 N.E.2d at 646. (Emphasis added.) 
29 Ibid. (Emphasis added.) 
80 Horn v. Chicago, 403 Ill. 549, 87 N.E.2d 642 (1949). 
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not be admitted to corroborate the testimony.! If, however, the direct 
testimony is attacked, through prior inconsistent statements, as a recent 
fabrication, evidence is admissible to show that the witness gave a similar 
account when no motive to fabricate existed.? Here the girl, having already 
accused the defendant publicly of the criminal acts, had compelling reasons 
to repeat her original charges. The Government failed to prove that this 
motive to falsify was removed by administering sodium pentothal to her 
prior to the psychiatric interview. Lindsey v. United States, 237 F.2d 893 
(9th Cir. 1956). 

The term “truth serum” is a misnomer. Sodium pentothal and related 
drugs may operate to lessen inhibitions with the result that the person 
interviewed may be induced to speak with greater freedom. There is, how- 
ever, no guarantee that what is spoken will be the truth. No court has 
yet admitted such statements as proof of the matter stated. To admit 
the tape recorded interview in this case would require proof that the 
conscious contriving of the individual’s mind was removed, and that the 
statements were not actuated by fantasy or suggestion.5 The authorities 
agree that the subject pours out both fact and fantasy ® and tells the truth 
only when he has a conscious or unconscious reason for doing so.” Since 
motive clearly existed to repeat her original charges, and the drug was not 


1Eizerman v. Behn, 9 Ill. App. 2d 263, 283, 132 N.E.2d 788, 798 (1956): “The rule 
is well established in Illinois that where a witness has been impeached by showing that 
he made statements out of court which contradicted his testimony on the stand, evidence 
of other previous statements which agree with the witness’ testimony are not competent.” 
Hubbard v. Commonwealth, 174 Va. 493, 6 S.E.2d 760 (1940) (prejudicial error to 
admit corroborative testimony that before trial the prosecutrix in a rape case made 
statements in harmony with her testimony on the stand); Annot., 140 A.L.R. 21, 41 
(1942); 4 WicMmore, Evipence § 1126 (3d ed. 1940). 

2 Dowdy v. United States, 46 F.2d 417, 424 (4th Cir. 1931): “But in order to bring 
the case within this rule it must appear that the conversation occurred soon after the 
transaction . . . and contains such fact or facts pertinent to the issues involved as rea- 
sonably furnish to the jury some test of the witness’ integrity.” De Carlo v. United 
States, 6 F.2d 364 (2d Cir. 1925); Annot., 140 A.L.R. 80 (1942); McCormick, EvipeNce 
§ 49 (1954). 

8 United States v. Bourchier, 5 U.S.C.M.A. 15, 17 C.M.R. 15 (1954); People v. 
Cullen, 37 Cal. 2d 614, 234 P.2d 1 (1951); State v. Lundemuth, 56 N.M. 257, 243 P.2d 
325 (1952); Gagnieur, The Judicial Use of Psychonarcosis in France, 40 J. Crim. L., 
C. & P. S. 370 (1949) (indicates that in only 12% of cases are results satisfactory in pro- 
ducing truth, in 30% of the case studies the person’s will still controls the important 
answers, and in about 60% the results are inconclusive). 


* Annot., 23 A.L.R.2d 1306, 1310 (1952). 

5 McCormick, EvipENce § 175 (1954). 

®See Despres, Legal Aspects of Drug-Induced Statements, 14 U. Cu. L. Rev. 601 
(1947). 

™See Dession, Freedman, Donnelly, and Redlich, Drug Induced Revelation and 
Criminal Investigation, 62 Yate L.J. 315 (1953) (excellent discussion prepared by two 
members of the law faculty and two members of the medical school faculty of Yale 
University). 
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proven to be successful in removing this motive, the tape recorded inter- 
view was clearly inadmissible as a prior consistent statement. 

Because of this error, the court held that it “need not decide” whether 
a psychiatrist could give an expert opinion regarding the credibility of 
the prosecutrix or whether a sodium pentothal interview could serve as 
the basis for such an opinion. The standard objection to expert testimony 
regarding the veracity of a witness is that “it invades the province of the 
jury” and goes “to the ultimate issue to be decided.” This objection has 
been severely criticized by Wigmore ®§ and abandoned by the Model Code.® 
The province of the jury is to hear and weigh all evidence, including 
opinion evidence if relevant and necessary, in determining the truth of the 
charges.!° Opinion testimony by a psychiatrist regarding the veracity of 
a witness, based upon a complete psychiatric examination, is of peculiar 
value in the trial of a sexual offense in which the complaining witness is 
a young girl. Penalties in the event of conviction are severe, and conviction 
is often based solely upon the girl’s testimony. Wigmore indicates that 
the result may be that a plausible tale “will convict an innocent man because 
rules of evidence (and judges’ [lack of] acquaintance with modern psy- 
chiatry) permit no adequate probing of witnesses’ veracity.” 14 In 1938, the 
American Bar Association’s Committee on the Improvement of the Law 
of Evidence recognized this danger and recommended “that in all charges 
of sex offenses the complaining witness be required to be examined before 
trial by competent psychiatrists for the purpose of ascertaining her probable 
credibility, the report to be presented in evidence.” 1? 

If the opinion of a psychiatrist would be of value to the jury in 
determining the veracity of a witness in such a case, there should be no 
objection to his opinion being based partially upon an expert analysis of 
statements made during a sodium pentothal interview. The statements 
themselves should not, however, be offered as evidence. 


“Conducted under properly controlled conditions by a qualified psy- 
chiatrist with experience in its use, an interview in which the subject 
is partially under the influence of a drug may be a proper and valuable 
auxiliary procedure in a thorough diagnostic examination. . . . So 


87 WicMmorE, EviweNnce § 1920-21 (3d ed. 1940). 

® Mover Cope or EvipEeNce rule 401 (1942). 

10 For cases indicating the modern tendency to admit expert opinion evidence on 
the ultimate issue, see Grismore v. Consolidated Products Co., 232 Iowa 328, 5 N.W.2d 
646 (1942) (containing a general attack on the ultimate issue rule); Eickman v. St. Louis 
Pub. Serv. Co., 363 Mo. 639, 253 S.W.2d 122 (1952) (allowing 2 physician to testify 
that in his opinion the witness’ claim of pain was feigned). 

113 Wicmore, Evipence § 924a (3d ed. 1940) (cites numerous case studies of young 
girls who have made false accusations of sex crimes). See also Comment, Psychiatric 
Aid in Evaluating the Credibility of a Prosecuting Witness Charging Rape, 26 Inv. L.J. 
98 (1950). 

123 Wicmore, EvipeNce § 924a (3d ed. 1940). 




















SPRING | RECENT DECISIONS 141 
limited, the results have acquired enough reliability in the field of 
medical psychology to be recognized as the basis of expert opinion.” 1* 


A few recent decisions have supported the admissibility of expert opinion 
evidence founded upon this type of examination. 

The court reversed this case because of the introduction of the tape 
recorded interview and repeated references to the drug as a “truth serum.” 
If, however, a proper foundation were laid by showing that sodium pento- 
thal is accepted as a valuable aid to psychiatric examination, and the expert 
is properly qualified, his opinion, based on this examination, as to the 
veracity of the complaining witness should be admitted in cases involving 
sexual offenses. The evidence would be of great value to the jury whether 
offered to impeach or to corroborate the testimony of such a witness.’® 


KeirH Hyzer 


FEDERAL INCOME TAX—Assignment of Oil Payments—Income or 
Sale? (Federal) 


Respondents, who owned and operated various oil leases as partners, 
borrowed large sums from Ashland Oil Co. in 1948. They assigned to 
Ashland “an undivided 60% of all oil, gas and casinghead gas” produced 
by seventy-two leases, the net proceeds therefrom to repay the loan with 
interest. Upon repayment, the assignment was to terminate and auto- 
matically revert to respondents. In their 1948 tax returns, they reported 
the transfer as a sale of capital assets and claimed a long-term capital gain 
deduction. The Commissioner determined deficiencies in those returns and 


18 Dession, Freedman, Donnelly, and Redlich, Drug Induced Revelation and Crim- 
inal Investigation, 62 Yate L.J. 315, 341 (1953). 

14 People v. Jones, 42 Cal. 2d 219, 266 P.2d 38 (1954) (prejudicial error to exclude 
opinion testimony based upon a sodium pentothal examination); People v. Ford, 304 
N.Y. 679, 107 N.E.2d 595 (1952) (dissenting opinion); People v. Esposito, 287 N.Y. 389, 
39 N.E.2d 925 (1942). See also United States v. Hiss, 88 F. Supp. 559 (S.D.N.Y. 1950) 
(the use of drugs was not involved but the psychiatrist was permitted to testify that the 
witness, Whittaker Chambers, had a tendency to make false accusations). 

15 “From the standpoint of the criminologist, narcoanalysis has the following pres- 
ent and potential uses which are listed here without the expression of any value judgment: 


1. As an adjunct useful to a qualified psychiatrist who makes a full examination of 
personality structure for any of the following purposes: .... 

f. Estimation of character whenever this is in issue, i.e., good character of an 
an accused in respect of a given relevant trait or good character of a witness 
for truth or veracity. 

2. As a primary procedure without an otherwise full examination of personality 
structure, when used by a qualified psychiatrist for any of the following pur- 


poses: 
a. To test the veracity of any given material witness by way of corroboration, 
impeachment, or disqualification. . . .” Dession, Freedman, Donnelly, and 


Redlich, supra note 13 at 320, 321. 
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assessed respondents for all income paid to Ashland, on the theory that 
the assignment was not a true sale but only a transfer of income. The 
Tax Court, however, sustained respondents’ claim. On appeal, held: Re- 
versed and remanded. Although a valid property right was conveyed to 
Ashland, control and economic benefit of the income remained in respond- 
ents. There was, therefore, no sale of capital assets within the statute,? 
and the assigned income constitutes part of respondents’ income base for 
taxation. Commissioner v. Slagter, 238 F.2d 901 (7th Cir. 1956). 

In Helvering v. Horst,3 the general rule was established that the holder 
of a right to income is taxed whether he receives the income directly or 
diverts it elsewhere for his own benefit. There the assignor clipped interest 
coupons from bonds he owned and gave them to his son. The Court held 
this to be an anticipatory assignment of income, taxable to the assigner 
because he had exercised his control of this income and realized the benefit 
of its disposition. Where, however, the assignor conveys his interest in and 
control of the property which produces income, there is a transfer of capital 
assets. The Slagter case illustrates special problems raised in applying the 
Horst rule to the assignment of oil payment rights, since, while the holder 
of the bond coupons has no title to the bonds, the assignee of oil rights 
gains a fractional term interest in the income-producing property.® 

The reasoning of the Slagter case stresses the substantive fact that the 
assignors retain the economic benefit of the income which is used to repay 
their debt, and that the incidental conveyance of an interest in the land is 
a matter of form only. This viewpoint seems to be in accord with prior 
decisions of the Court of Appeals for the Seventh Circuit.* In contrast, 
decisions of the Fifth Circuit place ultimate importance upon the technical 


1A, J. Slagter, 24 T.C. 935 (1955). 

2Int. Rev. Code of 1939, § 117, 52 Srat. 457 (now Int. Rev. Cope or 1954, § 1222). 

3311 U.S. 112, 61 Sup. Cr. 144 (1940). 

*A conveyance of bonds in the Horst case would have been a transfer of capital 
assets. See Blair v. Commissioner, 300 U.S. 5, 57 Sup. Ct. 330 (1937); Bell’s Estate v. 
Commissioner, 137 F.2d 454 (8th Cir. 1943). 

5 This problem has been frequently litigated because of the preferential treatment 
of capital gains as compared with ordinary income. An excellent discussion dealing 
extensively with the entire area of oil payment taxation may be found in 104 U. Pa. L. 
Rev. 1088 (1956). For a comprehensive compilation of cases dealing with this problem, 
see 2 MERTENS, Law or FEDERAL INCOME TAXATION § 18.13 (1955). 


®In Winters v. Dallman, 238 F.2d 912 (7th Cir. 1956), the taxpayer leased four 
farms to his wife at nominal rent, terminable after five years. The income from the 
farms was included by the court in assignor’s tax base. Pleason v. Commissioner, 226 
F.2d 732 (7th Cir. 1955), involved a two-year assignment of taxpayer’s business to his 
daughter. The business was run as usual by the taxpayer without the daughter’s par- 
ticipation, and the court held the income taxable to the assignor. See also Hulbert v. 
Commissioner, 227 F.2d 399 (7th Cir. 1955). And in Galt v. Commissioner, 216 F.2d 41 
(7th Cir. 1954), the assignor was taxed on rent his tenants were directed to pay to 
his sons. 
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property interests assigned.” Thus, in Caldwell v. Campbell ® the assignor 
conveyed oil payment rights to a wholly-owned charitable corporation in 
return for installment notes. The notes were to terminate within nine to 
thirteen years, when the assignment was to revert. This was held to be a 
sale of capital assets, even though admittedly conceived to avoid income 
taxes.° Commissioner v. Hawn,’ on the other hand, involved a short-term 
assignment of insubstantial interests. The Fifth Circuit limited the scope of 
the Caldwell decision by taxing this income to the assignor, stressing the 
fact that he used the assignment to pay for the construction of his house. 
However, a series of quite recent cases has erased even that limitation." 
These five cases involved short-term assignments of fractional oil and sulphur 
rights, which were designed to repay obligations of the assignors and to 
terminate automatically. Although the facts involved were almost identical 
with those of the Slagter case, the Fifth Circuit held that these assignments 
constituted sales of capital assets.1? 

The Supreme Court has agreed that substantiality of the interest con- 
veyed is one major factor in determining whether an assignment is a sale 
or a transfer of income. An irrevocable assignment of the assignor’s total 
property rights constitutes a sale of capital assets.1* On the other hand, 
where the assignor retains the basic income-producing property and assigns 
only his right to income, the income is taxable as part of the assignor’s tax 
base.1* Assignments falling between these two extremes should be examined 
in the light of technicalities of state property law to determine the sub- 
stantiality of the interest conveyed. In the Slagter case, Ashland received 


™See Friedlander Corp. v. Commissioner, 216 F.2d 757 (5th Cir. 1954); Commis- 
sioner v. Caldwell Oil Corp., 141 F.2d 599 (5th Cir. 1944). But cf. Commissioner v. 
J. S. Ambercrombie Co., 162 F.2d 339 (5th Cir. 1947). 

8218 F.2d 567 (5th Cir. 1955). 

® The facts of the case are found only in the dissent, which views the entire arrange- 
ment as a sham routing of income around higher taxes. 

“Unless the property itself is transferred, or some more substantial interest in the 
corpus than appears from the facts of this case, it seems to me that the taxpayer is 
merely collecting some of his royalty income in advance.” Id. at 575. 

10 231 F.2d 340 (5th Cir. 1956). 

11 Scofield v. O’Connor, 241 F.2d 65 (5th Cir. 1957); Commissioner v. P. G. Lake, 
Inc., 241 F.2d 71 (5th Cir. 1957); Commissioner v. Fleming, 241 F.2d 78 (5th Cir. 1957); 
Commissioner v. Wrather, 241 F.2d 84 (5th Cir. 1957; Commissioner v. Weed, 241 F.2d 
69 (5th. Cir. 1957). 

12 The Slagter decision is noted with seeming disapproval in Commissioner v. P. G. 
Lake, Inc., supra note 11. Perhaps the conflicting views of the two circuits are in part 
a result of regional differences. The Fifth Circuit includes heavy oil-producing states 
like Texas, while the Seventh Circuit embraces the agricultural midwest. 

18 Blair v. Commissioner, 300 U.S. 5, 57 Sup. Ct. 330 (1937); see also Cotlow v. 
Commissioner, 238 F.2d 186 (2d Cir. 1955). 

14 Harrison v. Schaffner, 312 U.S. 579, 61 Sup. Ct. 759 (1951); Helvering v. Clifford, 
309 U.S. 331, 60 Sup. Cr. 554 (1940). 
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sixty per cent of the oil produced while the assignors retained forty per 
cent of the oil, the reversion, and all equipment and operation rights. Such 
an assignment might be considered substantial under state law. 

On the other hand, the transfer of an oil payment right which will 
pay-out in a relatively short period is negligible when compared to the 
basic rights retained by the assignor. The assignee gains a term interest in 
the oil only, while the assignor keeps the exclusive management and control 
of the lease.15 Although the intricacies of state property law should be con- 
sidered, the Court will not allow technicality to mask the practical effect of 
such an assignment.1¢ 

Furthermore, the decisions of the Fifth Circuit have apparently over- 
looked the most important factor in determining the tax status of an assign- 
ment of oil payment rights. The Horst rule places primary emphasis on 
whether the end result of the transfer is merely a shift of income or a bona 
fide sale of property.17 Thus, even though the assignor transfers a property 
interest completely and irrevocably, the proceeds may be taxed to him if 
he in fact continues to control the property and receive the benefit of the 
income.!8 The most intricate assignments are followed to their ultimate 
effect by the courts in this determination.!® If the assignment was made 
only to discharge a moral 2° or legal 21 obligation, the ultimate purpose is 
obviously not a sale. As the instant court perceived, an assignment of oil 
payment rights which terminates after repaying a loan is intended only to 


15) |. . The crucial question remains whether the assignor retains sufficient power 
and control over the assigned property or over the receipt of the income to make it 
reasonable to treat him as the recipient of the income for tax purposes.” Commissioner 
v. Sunnen, 333 U.S. 591, 604, 68 Sup. Ct. 715, 722 (1948). See also Helvering v. Horst, 
311 U.S. 112, 61 Sup. Cr. 144 (1940); Helvering v. Eubank, 311 U.S. 122, 61 Sup. Ct. 
149 (1940). 

16 “Ffere we are concerned only with the meaning and application of the statute 
enacted by Congress, in the exercise of its plenary power under the Constitution, to 
tax income. The exertion of that power is not subject to state control.” Burnet v. 
Harmel, 287 U.S. 103, 110, 53 Sup. Cr. 74, 77 (1932). 

17“The power to dispose of income is the equivalent of ownership of it. The 
exercise of that power to procure the payment of income to another is the enjoyment, 
and hence the realization, of the income by him who exercises it.” Helvering v. Horst, 
311 U.S. 112, 118, 61 Sup. Cr. 144, 147-148 (1940). 

18 Burnet v. Leininger, 285 U.S. 136, 52 Sup. Ct. 345 (1932); Lucas v. Earl, 281 
USS. 111, 50 Sup. Ct. 241 (1930); Wisdom v. United States, 205 F.2d 30 (9th Cir. 1953); 
Henson v. Commissioner, 174 F.2d 846 (5th Cir. 1949). 

19 See Brockman Bldg. Corp. v. Commissioner, 231 F.2d 145 (9th Cir. 1955), where 
an intricate rental agreement resulted in assignment of part of the rent to the assignor’s 
bondholders to pay interest, and Rudco Oil & Gas Co. v. United States, 113 Ct. Cl. 206, 
82 F. Supp. 746 (1949), where an assignor transferred its entire interest in oil leases to 
its stockholders until certain dividends owed were paid. Both courts taxed the assigned 
income to the assignor. 


20Commissioner v. Sunnen, 333 U.S. 591, 38 Sup. Ct. 715 (1948); Harrison v. 
Schaffner, 312 U.S. 579, 61 Sup. Ct. 759 (1938). 


21 Douglas v. Willcutts, 296 U.S. 1, 56 Sup. Cr. 59 (1935). 
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repay the debt.?? The property interest transferred assures that payment, 
just as a defeasible mortgage would. In reality, the assignor in the Slagter 
case gave Ashland only a security interest in the oil and paid the debt by 
anticipated oil income rather than from his own pocket. So the ultimate 
purpose of the assignment could only have been a transfer of expected 
income, which would be taxable to the assignor under the Horst rule. 

It is obvious that this problem has no standardized solution. Oil pay- 
ment assignments are a confusing mixture of the elements involved both 
in sales and in transfers of ordinary income. But assignments conveying 
no substantial property interests and having the underlying effect of shifting 
the assignor’s income in anticipation of its receipt are rather clearly not 
“sales.” There is some chance that Congress will act this year to close the 
gap and label these short-term assignments as ordinary income.** If not, 
it is submitted that the Slagter case reaches the logical and desirable result, 
in accord with the spirit of the Horst rule. It is likely that the Supreme 
Court would support this decision.** 


Grorce W. Howarp 


LABOR LAW-—States Are Pre-empted from Acting Where NLRB De- 
clines Jurisdiction. (United States) 


Certiorari was granted by the United States Supreme Court in three 
cases! in which the defendants, labor unions in two of the cases and an 


22 A related purpose might have been tax evasion, which strengthens the court’s 
conclusion that a sale was not intended. 

“,... The question here is, whether because one who in fact receives payment for 
services or interest payments is taxable only on his receipt of the payments, he can 
escape all tax by giving away his right to income in advance of payment.” Helvering v. 
Horst, 311 U.S. 112, 116, 61 Sup. Ce. 144, 147 (1940). See also Burnet v. Wells, 289 US. 
670, 53 Sup. Ct. 761 (1933); Rudco Oil & Gas Co. v. United States, supra note 19. 

28In February, 1956, the Mills Bill was introduced in the House. It provided that 
the sale or exchange of a carved-out oil or gas payment right would constitute ordi- 
nary income taxable to the transferor. H.R. 9559, 84th Cong., 2d Sess. (1956). During 
committee hearings on the bill, the American Bar Association (Section of Taxation) 
supported the general principles of the bill but recommended various technical changes. 
There seemed to be a basic agreement that a carved-out oil payment should be taxed 
to the transferor as income unless the proceeds were to be used in pledge or payment 
for exploration or drilling costs subsequently incurred. Short-term gifts are also ex- 
cepted. The recommendations would cover only those assignments which terminate by 
reference to time, units, or money. See Hearings Before the Subcommittee on Internal 
Revenue Taxation of the House Committee on Ways and Means, 84th Cong., 2d Sess., 
243-249 (1956). 

24The United States Supreme Court granted certiorari in Commissioner v. P. G. 
Lake, Inc., note 11 supra, on June 3, 1957. 77 Sup. Ct. 1283 (1957). 

1The facts and the decisions of the state courts in the three principal cases are 
as follows: 


In Guss v. Utah Labor Relations Bd., 5 Utah 2d 68, 296 P.2d 733 (1956), the de- 

















146 LAW FORUM [ VoL. 1957 


employer in the third, were enjoined by state courts from engaging in 
unfair labor practices. The business in each case ‘affected interstate com- 
merce’ and the activities in question were prohibited by the National Labor 
Relations Act.? In two cases, the National Labor Relations Board had 
specifically declined to exercise its jurisdiction prior to the state court 
decisions. In the third, the plaintiff had not sought relief from the NLRB. 
The state courts rejected the defendants’ claims that the jurisdiction of the 
NLRB was exclusive. In the Supreme Court the common question presented 
by the three cases was, 


“ 


.... whether Congress, by vesting in the National Labor Relations 
Board jurisdiction over labor relations matters affecting interstate com- 
merce had completely displaced state power to deal with such matters 
where the Board had declined or obviously would decline to exercise 
its jurisdiction but had not ceded jurisdiction pursuant to the proviso 
of Section 10(a) of the National Labor Relations Act.” 8 


Held: State courts are without power to deal with unfair labor charges 
falling within the jurisdiction of the NLRB, although the Board may decline 


fendant, an employer, manufactured specialized photographic equipment to fill govern- 
ment contracts with the U.S. Air Force. In 1953 the United Steelworkers Union was 
certified by the NLRB as bargaining representative. The union then filed charges with 
the NLRB against the employer alleging unfair labor practices under the National Act. 
On July 15, 1954, the NLRB’s jurisdictional standards were revised, and on July 21 the 
NLRB declined jurisdiction stating, “Further proceedings are not warranted, inasmuch 
as the operations of the company involved are predominantly local in character and it 
does not appear that it would effectuate the policy of the Act to exercise jurisdiction.” 
The union then filed the same charges with the state board which, after hearing, issued 
a cease and desist order requiring the employer to bargain with the union. On appeal, 
the Utah Supreme Court affirmed the state board’s jurisdiction over unfair labor charges. 

Amalgamated Meat Cutters v. Fairlawn Meats, 99 Ohio App. 517, 135 N.E.2d 689 
(1955), was an action by the employer for an injunction against union picketing of its 
premises, Prior to the picketing, the union had unsuccessfully attempted to organize 
plaintiff's employees. No petition was filed with the NLRB. The Ohio Court of Appeals 
held the union picketing to be unlawful under Ohio policy and upheld the state court’s 
jurisdiction because the business of the plaintiff was of a purely local character and 
therefore no burden or obstruction of interstate commerce. 

Garmon v. San Diego Bldg. Trades Council, 45 Cal.2d. 657, 291 P.2d 1 (1955), 
was an action by the employers to enjoin the union’s peaceful picketing which was 
intended to force the employers to adopt a closed shop agreement. The employees had 
indicated that they did not desire union affiliation or representation, and the employer 
had not recognized any union. Action was commenced in the state court and petition 
filed with the NLRB on the same day. The Regional Director of the NLRB refused 
to assert jurisdiction because the employer’s interstate business was below the Board’s 
jurisdictional yardsticks. The California trial court awarded damages and an injunction 
against the picketing. On appeal, the California Supreme Court affirmed. They held 
that the trial court’s jurisdiction was proper, and further that the California courts could 
apply section 8(b) (2) of the NLRA to proscribe picketing not otherwise unlawful under 
California law. 

249 Stat. 449 (1935), as amended by the Labor Management Relations Act, 29 
U.S.C. §§ 141-188 (1952). 

3 Guss v. Utah Labor Relations Bd., 353 U.S. 1, 2, 77 Sup. Ct. 598, 599 (1957). 
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to exercise its jurisdiction, unless there has been a cession to the state as 
provided in Section 10(a) of the NLRA.* Guss v. Utah Labor Relations 
Bd., 353 U.S. 1, 77 Sup. Ct. 598 (1957); Amalgamated Meat Cutters v. 
Fairlawn Meats, 353 U.S. 20, 77 Sup. Ct. 604 (1957); San Diego Bldg. Trades 
Council v. Garmon, 353 U.S. 26, 77 Sup. Ct. 607 (1957).5 

The NLRB’s self-imposed “jurisdictional yardsticks” gave rise to the 
issue resolved by the principal cases. Although the NLRA grants to the 
NLRB plenary power over labor relations affecting interstate commerce,” 
the Board, from its inception, has declined to exercise its jurisdiction in 
all cases within this grant of power. The authority of the NLRB to decline 
to hear cases falling within its jurisdiction is not questioned since the Board 
is merely empowered and not directed by the NLRA to exercise its plenary 
power.’ Budgetary and administrative limitations have caused the Board 
to decline jurisdiction in a great number of cases, and the Board will not 
hear controversies which are predominately local in character. By applying 
the pre-emption doctrine to this area outside the NLRB’s jurisdictional 
yardsticks, the Court has created a “no man’s land” where neither state 
nor federal law offers protection. 

Under the doctrine of the instant decision, a state can acquire authority 
to act in this “no man’s land” only by a cession from the NLRB under 
section 10(a) of the NLRA, which includes a proviso empowering the 
Board to cede to any state agency jurisdiction over cases affecting commerce 
if the applicable state statute is consistent with the corresponding provision 


461 Stat. 146 (1947), 29 U.S.C. § 160(a) (1952). 

5 Two related issues were also considered by the Supreme Court. The first was 
whether a state might grant any common-law remedy in controversies concerning unfair 
labor practices. 

In Amalgamated Meat Cutters v. Fairlawn Meats, 353 U.S. 20, 77 Sup. Cr. 604 
(1957), it was said that the question whether a state can enjoin picketing as a trespass 
was not before the Court. However, a state cannot enjoin all union activity by basing 
the decision on a trespass theory. In San Diego Bldg. Trades Council v. Garmon, 353 
U.S. 26, 77 Sup. Ct. 607 (1957), the Court held that the California courts may allow 
damages if their tort law so allows, but that the damages allowed, as in the instant case, 
cannot be based on a violation of federal law. For further discussion of this problem see 
United Constr. Workers v. Laburnum Constr. Corp., 347 U.S. 656, 74 Sup. Cr. 833 
(1954); Your Food Stores, Inc. v. Retail Clerks, 225 F.2d 659 (10th Cir. 1955). 

In the San Diego case, the Court also held, in discussing the reasoning of the 
California court, that a state could not apply the federal law and thereby sustain state 
jurisdiction. 

§In 1950 the NLRB concluded that standards should be established and announced 
to govern the exercise of its jurisdiction. See Hollow Tree Lumber Co., 91 NLRB 635 
(1950). In 1954 these standards were revised upwards. See Breeding Transfer Co., 110 
NLRB No. 64 (1954). See also Sullivan, “Affecting Interstate Commerce”: Coverage of 
National Labor Relations Act, 1955 U. Itt. L. Forum 191. 

™NLRB v. Fainblatt, 306 U.S. 601, 59 Sup. Ct. 668 (1939). 

8 Haleston Drug Stores v. NLRB, and A-1 Photo Service v. NLRB, 187 F.2d 418 
(9th Cir. 1951), cert. denied, 342 U.S. 815, 72 Sup. Cr. 29 (1951). 
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of the National Act.® This proviso of section 10(a) was drafted to clarify 
questions arising from language in Bethlehem Steel Co. v. N.Y.L.R.B.° 
The dissenting justices in that case read the majority opinion as casting 
doubt on the Board’s power to cede jurisdiction and concluded: 


“If such cooperative agreements between State and National Boards 
are barred because the power which Congress has granted to the 
National Board ousted or superseded State authority, [we are] unable to 
see how State authority can revive because Congress has seen fit to put 
the Board on short rations.” 1 


Chief Justice Warren, writing the majority opinions in the instant cases, 
stated that section 10(a) was intended to cover both these doubts—cession 
to the states and declination by the Board. The dissenters in the principal 
cases, however, contended that section 10(a) was enacted merely to clarify 
the cession doubt because the majority in the Bethlehem case expressly 
reserved decision on the question of the state’s power to act where the 
Board has declined jurisdiction. 


“.... [T]here is no indication that it [section 10(a)] was intended to 
wipe out, by implication, the state’s recognized power to act when the 
National Board declined to take jurisdiction. Neither the language of 
the proviso nor its legislative history discloses a conscious congressional 
intent to eliminate state authority when the National Board has declined 
to act.” 12 


The discrepancy between the minority and the majority opinions illustrates 
the difficulties inherent in determining congressional intention.1* A con- 
clusive legal argument is not available to support either view. 

Pre-emption in the field of labor relations, however, has been the rule 


*Section 10(a): 

“The Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice [listed in section 8] affecting commerce. This 
power shall not be affected by any other means of adjustment or prevention that has 
been or may be established by agreement, law, or otherwise: Provided, That the Board 
is empowered by agreement with any agency of any State or Territory to cede to such 
agency jurisdiction over any cases in any industry (other than mining, manufacturing, 
communications, and transportation except where predominately local in character) 
even though such cases may involve labor disputes affecting commerce, unless the pro- 
vision of the State or Territorial statute applicable to the determination of such cases 
by such agency is inconsistent with the corresponding provision of this Act, or has 
received a construction inconsistent therewith.” 

10 330 U.S. 767, 67 Sup. Cr. 1026 (1947). 

11 Jd, at 779, 67 Sup. Ct. at 1032. 

12 Guss v. Utah Labor Relations Bd., 353 U.S. 1, 17, 77 Sup. Ct. 609, 612 (1957). 
(dissenting opinion). 

18 Section 10(a) originally expressly stated that “this power shall be exclusive.” 
These words were omitted in 1954. It can be argued that Congress by extracting these 
words expressed its intention that section 10(a) should not be the exclusive source of 
state jurisdiction. 
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rather than the exception, and “that Congress has expressed its judgment in 
- favor of uniformity” !* seems well supported by the usual construction of 
the NLRA. The first case giving a pre-emptive interpretation to the NLRA 
was Hill v. Florida *® where the Supreme Court struck down a state statute 
that conflicted with the National Act. Within four years the Bethlehem 
Steel 6 and the La Crosse 17 cases had rejected the theory of concurrent 
jurisdiction. Finally, the Garner 18 case held that the federal act pre-empted 
the states from enjoining any activity constituting an unfair labor practice 
under the NLRA even if the challenged activity also violated the state labor 
law or state labor policy and the NLRB had not exercised or declined to 
exercise its jurisdiction at the time of the state action. Since the Garner 
decision, pre-emption has been extended to restrain state courts from pro- 
hibiting unfair labor practices by injunctions based on a state’s non-labor 
policies,!® although the Court in the Laburnum* case did uphold state 
authority to award damages based on tortious conduct which also consti- 
tuted an unfair labor practice under the National Act. The instant cases 
only broaden this pre-emptive interpretation of the NLRA. 

It is the policy argument that casts doubts upon the propriety of the 
majority decision. 


“ 


.... [A] dangerous no man’s land [has been created] in which the 
parties are returned to the pre-Wagner Act ‘law of the jungle’ without 
even the state control that then existed.” 74 


Presumably the cession provision of section 10(a) could fill this gap in the 
law. As a practical matter, however, none of the state labor laws have 
met the section 10(a) qualification of consistency with the National Act. 
State action seems especially appropriate where the NLRB has declined 
to exercise its jurisdiction on the ground that the unfair labor practices in 
question have little impact at the national level. National uniformity, how- 
ever, would doubtless be impossible if each state were free to apply its own 
labor policies. Labor laws might well be used to induce enterprises to come 
to a particular state—as the loose corporation laws induce enterprise to 


14 Guss v. Utah Labor Relations Bd., 353 U.S. 1, 10, 77 Sup. Ct. 598, 603 (1957). 

15 325 U.S. 538, 65 Sup. Cr. 1373 (1945). 

16 Bethlehem Steel Co. v. N.Y.L.R.B., 330 U.S. 767, 67 Sup. Ct. 1026 (1947). 

17a Crosse Telephone Co. v. Wisconsin Employment Relations Bd., 336 U.S. 18, 
69 Sup. Ct. 379 (1949). 

18 Garner v. Teamster’s Union, 346 U.S. 485, 74 Sup. Ct. 161 (1953). 

19 General Drivers v. American Tobacco Co., 348 U.S. 978, 75 Sup. Cr. 569 (1955) 
(based on obligation of common carriers to provide service); Weber v. Annheuser- 
Busch, Inc., 348 U.S. 485, 75 Sup. Ct. 480 (1955) (state restraint-of-trade law). 


20United Constr. Workers v. Laburnum Constr. Co., 347 U.S. 656, 74 Sup. Ct. 
833 (1954). 

21 Humphrey, The Changing Jurisdictional Standards of the National Labor Rela- 
tions Board, 15 Fen. B.J. 30, 53 (1955). 
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incorporate in particular states—and the differing state laws as applied to 
competing businesses could easily result in unfair discrimination. Even 
admitting the probability of conflicts and discrimination, it is perhaps diffi- 
cult to accept the proposition that no regulation is preferable to state 
regulation. 

The enactment of state labor legislation in conformity with the NLRA, 
thereby allowing the states, under section 10(a), to regain responsibility 
in the present “no man’s land,” may be induced by the decision in the 
principal cases. More probably, the strict conformity requirement of section 
10(a) may be softened to allow cession to states whose laws only substan- 
tially conform to the national policy. Such revision of section 10(a) may 
offer the best solution, since states would fill the existing gap in the law 
while retaining some discretion in dealing with an industry’s genuinely local 
problems. However, the jurisdictional yardsticks of the NLRB are so fre- 
quently changed that their interpretation can seldom become clearly settled. 
Thus, this solution would often result in uncertainty as to whether a com- 
plainant should look to the National Board or to a state agency for pro- 
tection. Allowing some discretion in state laws would also seem to defeat 
the goal of national uniformity which Congress feels, according to the 
Supreme Court in the instant cases, is so vital that no law is preferable to 
state law. Therefore, rather than allowing state discretion, a downward 
revision of the Board’s jurisdictional yardsticks very possibly can be ex- 
pected. This would require a more realistic budget appropriation by Cong- 
ress, and perhaps a legislative requirement that the Board reassert its juris- 
diction in today’s “no man’s land.” The Supreme Court has left a large 
part of the nation’s labor-management force without regulation. It is un- 
likely that this group will be allowed, for long, to live governed only by 
the ‘law of the jungle.’ 2? 


Peccy SuE ANDERSON 


LABOR RELATIONS—Section 8(d) of NLRA Permits Bargaining Strikes 
Prior to Contract Termination Date. (United States) 


The union, operating under a collective bargaining agreement which 
did not contain a no-strike provision, served written notice on the company 


22For more detailed discussions of the problems of the “no man’s land,” see 
Glushien, Federal Pre-emption in Labor Relations, 15 Fev. B.J. 4 (1955); Tobriner and 
Grodin, Taft-Hartley Pre-emption in the Area of NLRB Inaction, 44 Cau. L. Rev. 
663 (1956); Witney, NLRB Jurisdictional Policies and the Federal-State Relationship, 
6 Las. L.J. 3 (1955); Note, New Entrance into “No Man’s Land,” 65 Yate L.J. 86 (1955); 
Comments, 1955 U. Int. L. Forum 332; 69 Harv. L. Rev. 1142 (1956); 54 Mic. L. Rev. 
1186 (1956); 41 Minn. L. Rev. 131 (1956); 39 Minn. B.J. 4 (1955); 104 U. Pa. L. Rev. 
1001 (1956); 9 Rutcers L. REv. 776 (1955). 
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of its desire to modify the contract pursuant to a clause permitting negotia- 
tions for contract changes at specific intervals during the life of the con- 
tract. After many months of unsuccessful negotiations, but prior to the 
termination date of the contract,? the union struck. The employer dis- 
charged many of the striking employees and refused to reinstate them 
after settlement of the strike. On review from an NLRB order directing 
the employer to reinstate the discharged employees,’ the court of appeals 
set aside the order on the ground that the strike was an unfair labor practice 
violating section 8(d) of the NLRA because it occurred prior to the 
“expiration date” of the contract.* On appeal, held: Reversed and remanded. 
“Expiration date” as used in section 8(d) encompasses both the termina- 
tion date and the modification date; therefore, the strike did not violate 
section 8(d) and the strikers were entitled to reinstatement under the act. 
NLRB vy. Lion Oil Co., 352 U.S. 282, 77 Sup. Ct. 330 (1957). 

Section 8(d) defines collective bargaining and prescribes the procedure 
for terminating or modifying the collective bargaining contract. Paragraph 


1The contract required sixty days’ notice for negotiating contract changes on or 
after August 24, 1951. Written notice was served on August 24, 1951. The pertinent 
clause of the contract reads as follows: 


“This agreement shall remain in full force and effect for the period beginning 
October 23, 1950, and ending October 23, 1951, and thereafter until cancelled in the 
manner hereinafter in this Article provided. .. . 

“(a) If either party to this agreement desires to amend the terms of this agree- 
ment, it shall notify the other party in writing of its desire to that effect, by registered 
mail. No such notice shall be given prior to August 24, 1951. Within the period of 
sixty days, immediately following the date of the receipt of said notice by the party 
to which notice is so delivered, the Company and the Union shall attempt to agree as to 
the desired amendments to this agreement.” 


2The contract was binding for a year ending October 23, 1951, and thereafter 
until sixty days’ notice was served specifying the termination date. The pertinent clause 
of the contract reads as follows: 


“(a) .... (See note 1 supra) 

“(b) If an agreement with respect to amendment of this agreement has not been 
reached within the sixty day period mentioned in the sub-section immediately preceding, 
either party may terminate this agreement thereafter upon not less than sixty days’ 
written notice to the other. Any such notice of termination shall state the date upon 
which the termination of this agreement shall be effective.” (Emphasis added.) 

The strike occurred April 30, 1952, but the union had not given the additional required 
notice. Thus, the strike occurred prior to the contract’s termination date. 

8 Normally, employees striking for contract modifications remain employees under 
the NLRA and are guaranteed reinstatement at the end of a strike, subject to the em- 
ployer’s right to replace them during the strike. See NLRB v. Mackay Radio and 
Telegraph Co., 304 U.S. 333, 58 Sup. Ct. 904 (1938). 

4A striking employee who thereby engages in an unfair labor practice loses his 
status as an employee under the act and forfeits his right to reinstatement. 61 Stat. 140, 
143 (1947), 29 U.S.C. § 158(d) (1952). 

5 Section 8(d) provides that: 


“ . .. [Where there is in effect a collective bargaining contract covering em- 
ployees in an industry affecting commerce, the duty to bargain collectively shall also 
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(1) provides that the union must notify the employer of its proposed modi- 
fications sixty days prior to the “expiration date” of the contract.® Para- 
graph (4) requires the union to continue under the existing contract with- 
out striking for a period of sixty days after notice is given or until the 
“expiration date” of the contract, “whichever is later.”" A strike not 
complying with section 8(d) constitutes an unfair labor practice.® 

The application of section 8(d) has been limited to “bargaining” 
strikes; ® however, the regulatory extent of section 8(d) has been subject 
to diverse judicial and administrative interpretations. This uncertainty, 
particularly on the part of the authorities charged with the administration 
of the act, reflects not only the ambiguity of section 8(d)’s language, but 
also the obscurity of its legislative history.1° The fact is that the Taft- 
Hartley Congress did not clearly reveal its intention regarding the present 
problem—the legality of “bargaining” strikes prior to the contract’s termina- 
tion date. An analysis of the statute and case law suggests a number of 
possible interpretations. 


(1) Strikes permitted at any time during the life of the contract with no 
notice whatsoever prior to the last sixty days of the contract 4 


mean that no party to such contract shall terminate or modify such contract, unless the 
party desiring such termination or modification— 

“(1) serves a written notice upon the other party to the contract of the proposed 
termination or modification sixty days prior to the expiration date thereof, or in the 
event such contract contains no expiration date, sixty days prior to the time it is pro- 
posed to make such termination or modification; .... 

“(4) continues in full force and effect without resorting to strike or lockout, all 
the terms and conditions of the existing contract for a period of sixty days after such 
notice is given or until the expiration date of such contract, whichever occurs later; 

“~,.. [AJny employee who engages in a strike within the sixty day period speci- 
fied in this subsection shall lose his status as an employee of the employer engaged in 
this particular labor dispute, for the purposes of Sections 8, 9, and 10 of this Act, as 
amended, but such loss of status for such employee shall terminate if and when he is 
re-employed by such employer.” (Emphasis added.) 

61 Stat. 140, 142-143 (1947), 29 U.S.C. § 158(d) (1952). 

6 Jd. at 142, 29 U.S.C. at § 158(d). 

761 Srat. 140, 143 (1947), 29 U.S.C. § 158(d) (1952). 

8 Section 8(b) of the NLRA provides that, 

“Tt shall be an unfair labor practice for a labor organization or its agents... (3) 
to refuse to bargain collectively with an employer. . . .” 

Id. at 141, 29 U.S.C. § 158(b) (3) (1952). 

® The term “bargaining” strike has been used to denote strikes for the purpose of 
modifying or terminating a collective bargaining agreement. Strikes for purposes other 
than bargaining have been declared outside the ambit of section 8(d). See Mastro 
Plastics Corp. v. NLRB, 350 U.S. 270, 76 Sup. Ct. 349 (1956) (section 8(d) not applicable 
to strike solely in protest against unfair labor practices of employer). 

10 Quotations from legislative history have been offered in support of every inter- 
pretation advanced. Thus, the final interpretation necessarily must be guided by the 
over-all purpose of the NLRA. 

11 Board member Murdock advanced this construction in the instant case. Lion 
Oil Co. v. NLRB, 109 NLRB 680, 691 (1954) (dissenting opinion). 
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This interpretation is premised on the view that section 8(d) applies 
. only to the period close to the termination date of the contract. By this 
construction the notice requirements are applicable only within the last 
sixty days of a contract, and the “whichever occurs later” clause is narrowly 
construed to assure a sixty-day waiting period in the event that the contract 
expires in the interim. In support of this construction it has been argued 
that Congress through section 8(d) intended to direct and encourage the 
bargaining efforts of the parties to a contract solely during the crucial 
period when an existing contract is about to expire and negotiations for a 
succeeding contract are appropriate. 

The inherent weakness of this interpretation is evident when examined 
in the light of the fundamental purposes of the NLRA. Clearly Congress 
intended to establish an orderly procedure for contract negotiations and 
to prevent the industrial unrest that is the natural consequence of failure 
to abide by collective bargaining agreements.'2 The primary purpose of 
this section is to assure that the stability achieved by a collective bargaining 
agreement would not be jeopardized by strikes. It would be futile to require 
a waiting period for strikes only at a time when the parties are already on 
notice, from the terms of their own agreement, of the imminence of termi- 
nation. The interpretation set out above would permit a union to force 
changes in its contract without warning at any time except during the last 
sixty days of the contract period. Furthermore, this interpretation is in 
direct conflict with the plain wording of the introductory paragraph of 
section 8(d). The introductory paragraph, which necessarily applies to all 
of the following subdivisions, reads: 


“.... [Where there is in effect a collective bargaining agreement 
covering employees ... no party ... shall terminate or modify such 
contract, unless... .” 18 


Thus, the plain wording of the section makes the required notices manda- 
tory at all times when collective bargaining agreements are in effect. 


(2) Strikes permitted at any time during the life of the contract, upon 
sixty-days’ notice \4 

This interpretation is premised upon the supposition that the prime 
purpose of Congress in enacting section 8(d) was to prevent “quickie” 
strikes to enforce bargaining demands. It has been argued that Congress, 


12 The legislative history of the 1947 amendments, which include section 8(d), 
indicates that Congress was generally concerned with promoting industrial peace by 
having parties adhere to collective bargaining agreements. 

1861 Stat. 140 (1947), 29 U.S.C. § 158(d) (1952). 

14 This construction was the original view of the Board and was advocated in the 
instant case by member Peterson. Lion Oil Co. v. NLRB, 109 NLRB 680, 689 (1954) 
(concurring opinion) ; Local 3, United Packinghouse Workers, CIO v. NLRB, 105 NLRB 
823 (1953); Local 49, United Packinghouse Workers, CIO v. NLRB, 89 NLRB 310 
(1950). 
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to effectuate this purpose, established a mandatory sixty-day “cooling-off” 
period during which either party has a duty to refrain from action to 
enforce its demands. 

This interpretation seems fairly consistent with the overall purpose 
of the NLRA—to achieve industrial stability—but it is unlikely that Cong- 
ress intended a construction conflicting with the plain wording of the intro- 
ductory paragraph of section 8(d). By the plain wording of the statute, 
each strike must be preceded by sixty days’ notice, therefore, the right 
to strike is necessarily governed by the times (“sixty days before expiration 
date”) at which notice may be given. The following constructions realisti- 
cally take into consideration an initial determination of when notice may 
be given. 

(3) No strikes permitted during the life of the contract 1® 

This view is based on the interpretation that “expiration date” is limited 
to mean the termination date. Thus, no notice of a strike could be given 
until the last sixty days of a contract, and the sixty-day waiting period 
after notice would necessarily preclude any strikes during the life of the 
contract.1¢ 

In the instant case, Justice Frankfurter’s concurring opinion criticizes 
this interpretation which was given “expiration date” by the court of 
appeals. He points out that “although expiration is a common synonym 
for termination, section 8(d) does not use the terms interchangeably.” It 
speaks repeatedly of “termination” and “modification,” as conveying distinct 
ideas, while “expiration” seems to embrace both events. Other provisions 
of section 8(d) raise serious doubts as to the meaning ascribed to it by the 
court of appeals. Section 8(d) implies an affirmative duty to bargain at 
the time of contract reopening.’7 It is not to be assumed that Congress 
provided such a duty and at the same time foreclosed the possibility of a 
strike, which is essential to enforce bargaining.'® Furthermore, the interpre- 


15 This construction was the original view of the court of appeals and was sus- 
tained by that court in the instant case. Lion Oil Co. v. NLRB, 221 F.2d 231 (8th Cir. 
1955); Local 3, United Packinghouse Workers, CIO v. NLRB, 210 F.2d 325 (8th Cir. 
1954). 

16 Legislative support for this view was claimed from the 1947 Report of the 
Senate Committee on Labor and Public Welfare: s 


“The execution of an agreement does not by itself promote industrial peace. The 
chief advantage which an employer can reasonably expect from a collective labor agree- 
ment is assurance of uninterrupted operations during the term of the agreement. With- 
out some effective method of assuring freedom from economic warfare for the term 
of the agreement there is little reason why an employer would desire to sign such a 
contract.” 

17Employers and unions have a duty to bargain over provisions included within 
the amending clause. See Cathey Lumber Co. v. NLRB, 86 NLRB 157, 168 (1949); 
NLRB v. Sands Manufacturing Co., 306 U.S. 332, 59 Sup. Ct. 508 (1939). 

18 Union spokesmen claim that few employers will come to terms unless faced with 
a strike threat. Hearings Before the Senate Committee on Labor and Public Welfare, 
80th Cong., Ist Sess., at 1188 (1947). 
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tation given by the court of appeals would, as a practical matter, incorporate 
_ no-strike clauses into every collective bargaining agreement, and thereby 
destroy the effectiveness of amending provisions. Unions would find them- 
selves unalterably bound for much longer periods than they originally 
contemplated. Moreover, unions bargaining for new contracts would find 
long-term agreements, without effective amending clauses, to be unsatis- 
factory, and short-term contracts or contracts of indefinite length would 
come into prominence. It would seem that these shorter and less secure 
agreements would frustrate the aims of uninterrupted operation and indus- 
trial stability. 


(4) Strikes permitted at specified times during the life of a contract, upon 
sixty-days’ notice 1® 

This construction is premised on the view that “expiration date” en- 
compasses both “modification” and “termination” dates. Under this view, 
“expiration date” has a twofold meaning; it denotes not only the terminal 
date of a bargaining contract, but also an agreed reopening date during 
the contract period. This interpretation gives effect to the plain wording 
of the statute, avoids incorporation of a no-strike clause into every agree- 
ment. In summary, this construction (1) prevents bargaining strikes with- 
out warning,” (2) assures each of the parties that he can rely on full per- 
formance of the contract by the other, and (3) encourages long-term con- 
tracts by permitting the right to strike at reopening dates. 

The ambiguity of section 8(d)’s language and the obscurity of its legis- 
lative history has created a problem of finding that interpretation which 
most fairly represents the general purposes of the NLRA. In Mastro Plastics 
Corp. v. NLRB,” the Supreme Court recognized a dual purpose in the 
NLRA—to substitute collective bargaining for economic warfare, and to 
protect the right of employees to engage in concerted activities. It seems 
apparent that this purpose is most effectively carried out by that interpreta- 
tion which permits strikes at reopening dates during the life of the contract. 
The Court’s decision is in effect a compromise representing a fair balance 
between extreme positions. The parties to an agreement can now bargain 
in good faith without fear that either can freely terminate the contract, 


19 This construction was adopted by the NLRB and Supreme Court in the instant 
case. Lion Oil Co. v. NLRB, 109 NLRB 680 (1954), aff'd, 352 U.S. 282, 77 Sup. Ct. 
330 (1957). 

20 Of course unions may validly strike over non-bargaining matters at any time. 
In the instant case it was argued that, under this construction, the exact time of the 
strike is still shrouded in uncertainty—notice, August 24, 1951 and strike, April 30, 1952. 
Although the exact time was uncertain, the parties were well aware of the situation 
after negotiations had failed and it could not be accurately claimed that the strike was 
without warning or without an opportunity to “cool-off.” 

21 350 U.S. 270, 76 Sup. Ct. 349 (1955). 
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and at the same time the employees’ right to concerted action is not neces- 
sarily restricted for the life of the contract. 
Karu K. HoacLanb, Jr. 


LANDLORD AND TENANT —Liability for Rent Not Excused Under 
Doctrine of Commercial Frustration. (Illinois) 


The parties to this action entered into a lease which expressly provided 
that the premises were to be used “for the manufacturing, assembling, and 
shipping of automotive parts, and for no other purpose whatsoever.” After 
executing the lease and entering into possession, the tenant was notified 
that a zoning ordinance restricted the use of the premises to light industry, 
and that the manufacture of bearings and housings was prohibited. The 
tenant vacated and tendered possession to the plaintiff, who refused to 
accept the release. Subsequently plaintiff brought this suit to recover the 
rent due. Judgment by confession was entered, and defendant’s motion to 
vacate was denied. On appeal, held: Affirmed. The manufacture of some 
automotive parts was not illegal under the zoning ordinance, and even if it 
were, the doctrine of commercial frustration would not avoid liability for 
rent because the zoning ordinance was in effect at the time the lease was 
entered into. Warshawsky v. American Automotive Products Co., 12 Ill. 
App. 2d 178, 138 N.E. 816 (2d Dist. 1956). 

The doctrine of commercial frustration of purpose is based upon the 
theory that a promisor should be relieved of his promises if a supervening 
fortuitous event, unforeseen by the parties at the time of contracting, 
destroys the underlying purpose for which the promisor entered into the 
contract.! The doctrine of “frustration” differs from the doctrine of im- 
possibility of performance in that in the latter situation some supervening 
event has rendered performance by the promisor impossible, whereas in 
the case of “frustration” some supervening event has merely rendered his 
performance pointless, though not impossible.? 

As applied to the lease contract, the doctrine of commercial frustra- 
tion has been adopted, if at all, with much reservation. The English courts 
have categorically held that it does not apply to lease contracts. In the 


1Pacific Trading Co., Inc. v. Mouton Rice Milling Co., 184 F.2d 141 (8th Cir. 
1950); Lloyd v. Murphy, 25 Cal. 2d 48, 153 P.2d 47 (1944); Marks Realty Co. v. Hotel 
Hermitage Co., 170 App. Div. 484, 156 N.Y. Supp. 179 (2d Dept. 1915); Krell v. Henry, 
[1903] 2 K.B. 740 (C.A.); 6 Wutuston, Contracts § 1935 (rev. ed. 1938); RESTATE- 
MENT, ConTRACTs § 288 (1932). 

26 Wiuston, Contracts § 1935 (rev. ed. 1938): “Performance remains entirely 
possible; but the whole value of the performance . . . has been destroyed by a super- 
vening and unforeseen event.” 


3 Swift v. MacBean, [1942] 1 K.B. 375; Leightons Inv. Trust, Ltd. v. Cricklewood 
Property and Inv. Trust, Ltd., [1942] K.B. 493 (C.A.). 
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United States the weight of authority seems to be that the doctrine will 
apply to leases only if the use of the premises is restricted by the terms of 
the lease to a particular purpose, and the supervening event prevents that 
use. If, however, the terms of the lease contain no reference to the use to 
be made of the premises, or if such reference as it contains is merely per- 
missive, the lease is not terminated by any fortuitous event.5 This is true 
irrespective of the fact that the premises were to be used for one particular 
purpose and no other. 

The application of this rule is probably best illustrated by the effect 
which federal freezing and rationing orders had upon leases executed prior 
to World War II.* In a number of suits, tenants who had leased property 
for the purpose of selling new automobiles attempted to avoid liability on 
the ground that federal regulations had frustrated the purpose for which 
they had entered into the lease. It was generally held that if the lease 
restricted the use of the premises to the sale of new automobiles and for 
no other use, the subsequent federal regulations deprived the tenant of the 
use and enjoyment of the premises and terminated the lease.? Where, 
however, it was found that the lease contained no reference to the use to 
which the premises could be put, or the restrictive provisions allowed the 
premises to be used for more than the sale of new automobiles, it was 
held that the lease was not terminated merely because the legal restriction 
severely limited the profitable utilization of the premises.® 


*Greil Bros. Co. v. Mabson, 179 Ala. 444, 60 So. 876 (1912); Lloyd v. Murphy, 
supra note 1; Orme v. Atlas Gas and Oil Co., 217 Minn. 27, 13 N.W.2d 757 (1944); 
Canrock Realty Corp. v. Vim Elec. Co., 179 Misc. 391, 37 N.Y.S.2d 139 (Sup. Ct. 1942); 
Annot., 147 A.L.R. 1274 (1943); 51 C.J.S., Landlord and Tenant § 101 (1947). 


5 Deibler v. Bernard Bros., Inc., 385 Ill. 610, 53 N.E.2d 450 (1944); Davidson v. 
Goldstein, 58 Cal. App. 2d 909, 136 P.2d 665 (App. Dep’t 1943); Byrnes v. Balcom, 265 
App. Div. 268, 38 N.Y.S.2d 801 (3d Dep’t 1942). In Wood v. Bartolino, 48 N.M. 175, 
186 P.2d 883 (1944), the court expressed doubt as to whether the doctrine of commercial 
frustration should be applied to leases in any event. 

6See Annot., 151 A.L.R. 1447, 1486 (1944); 147 A.L.R. 1274 (1943), for a collec- 
tion of cases on leases as affected by freezing and rationing orders. An analogous 
situation existed in the case of leases executed prior to the adoption of the eighteenth 
amendment if the use of the premises was restricted to manufacturing, storage, or sale 
of alcoholic beverages. However, while a number of courts allowed the tenant to termi- 
nate the lease, the decisions were based upon impossibility rather than frustration. This 
result is probably due to the fact that the doctrine of frustration is relatively new and 
was not generally recognized at that time. See TirraNy, Reat Property (3d ed. 1939); 
Annot., Prohibition Cases, 22 A.L.R. 821 (1923). 

T Colonial Operating Corp. v. Hannan Sales and Serv., 178 Misc. 879, 34 N.Y.S.2d 
116 (N.Y. Munic. Ct. 1942), rev’d, 178 Misc. 885, 36 N.Y.S.2d 745 (Sup. Ct., App. T. 
1942) (doctrine of frustration applicable but tenant liable for rent until he vacates), 
modified, 265 App. Div. 411, 39 N.Y.S.2d 217 (2d Dep’t 1943) (parol evidence not ad- 
missible to show the restriction of use to sale of “automobiles” was intended by parties 
to mean “new automobiles”). 

8 Lloyd v. Murphy, 61 Cal. App. 2d 415, 142 P.2d 939 (1943), rev’d, 25 Cal. 2d. 48, 
153 P.2d 47 (1944) (by terms of lease, the use of premises was not restricted solely to 
sale of new automobiles); Byrnes v. Balcom, 265 App. Div. 268, 38 N.Y.S.2d 801 (3d 
Dep’t 1942), aff'd, 390 N.Y. 730, 49 N.E.2d 1004 (1943). 
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The rationale for restricting or refusing the application of the doctrine 
of commercial frustration to lease contracts was probably best expressed 
in a recent English case where the court said, “A contract may be frus- 
trated, but a demise is more than a contract. It is a conveyance of an estate 
in land or a chattel real.” ® 

The position of the Illinois courts in applying the doctrine of frustra- 
tion to lease contracts is, as yet, not clear. Two Illinois cases have been 
cited for the proposition that the doctrine is not applicable to lease in 
Illinois. However, a close analysis of these cases reveals that this conclusion 
is unwarranted. 

In one of the cases cited, Deibler v. Bernard Bros., Inc., the court 
refused to allow an automobile dealer to terminate his lease despite the 
fact that the wartime restrictions on the manufacture of new automobiles 
frustrated the purpose for which he had entered into the lease. In reaching 
its conclusion, however, the court noted that the lease contained no restric- 
tions as to the use to be made of the property. Thus Deibler merely limits 
the application of “frustration” to leases containing restrictive covenants, 
and in so doing is in accord with the weight of authority. 

In the second case, Leonard v. Autocar Sales and Serv. Co.,"! the tenant 
had leased the property for twenty years, the lease to expire in 1946. In 
1943 the federal government condemned the property for a period of a 
year and one half. The tenant vacated and refused to pay further rent. In 
a subsequent action for rent, the tenant set up the defense that government 
action had frustrated the purpose for which he had entered into the lease. 
The court disallowed the plea and ruled that notwithstanding the seizure, 
the tenant was liable for rent. It has been suggested that the court reached 
the conclusion that the doctrine of commercial frustration does not apply 
to leases in Illinois.12 However, several factors militate against placing such 
an interpretation upon the Leonard case. For one thing, the federal seizure 
did not run for the entire remaining term of the lease, and there was there- 
fore no total frustration, at least in a time sense. Secondly, as noted by the 
court, the tenant would suffer no pecuniary injury by being held to the 
terms of the lease because he was entitled to damages in the condemnation 
proceedings at least to the extent of his liability for rent.1® 


® Leightons Investment Trust, Ltd. v. Cricklewood Property and Investment Trust, 
Ltd., [1943] K.B. 493, 495 (C.A.). It has been suggested that the refusal to apply the 
doctrine of frustration to modern leases is an unnecessary extension of feudalistic prin- 
ciples into the modern era. The owner of an estate in land today is interested in eco- 
nomic advantages, not tenurial rights. See Bennett, The Modern Lease, 16 Texas L. Rev. 
47 (1937); Notes, 40 Inx. L. Rev. 558 (1946), 24 Cut.-Kent L. Rev. 275 (1946). But see 
Note, 34 Int. B. J. 402 (1946). 

10 385 Ill. 610, 53 N.E.2d 450 (1944). 

11 392 Ill. 182, 64 N.E.2d 477 (1945). 

12 Note, 40 Int. L. Rev. 558 (1946): “By this decision, the principle that the doc- 
trine of frustration is not applicable to a lease has been affirmed. . . .” 
18 See United States v. General Motors Corp., 323 U.S. 373, 65 Sup. Ct. 357 (1944). 
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It is apparent from the Deibler and Leonard cases that while the Illinois 
Supreme Court has not ruled out the application of the doctrine of com- 
mercial frustration to lease contracts, it is approaching the question in a 
most cautious manner. If the doctrine is to apply at all, its application 
will be restricted to cases where frustration is complete and the lease 
restricts the use of the premises to a particular purpose for which the super- 
vening fortuitous event rendered the use of the property impossible. 

In view of the general reluctance to apply the doctrine of commercial 
frustration, and particularly in view of the cautious attitude of the Illinois 
Supreme Court, it appears that the appellate court in the instant case was 
well warranted in refusing to apply the doctrine to the lease in question. 
This is particularly true when it is noted that the zoning ordinance was 
not a supervening event but an existing law at the time the lease was 
executed. This fact, plus the finding by the court that the tenant could 
make some use of the premises without violating either the ordinance or 
the lease, is sufficient to preclude the application of the doctrine of frustra- 
tion in any jurisdiction. 

LEONELLE H Garps 


MANDAMUS—Correction of Improper Reference Orders in Courts of 
Appeals. (United States) 


United States District Judge W. J. La Buy referred two non-jury anti- 
trust cases ! to a master to hear all the evidence and to determine the liability 
and damages issues and the propriety of injunctive relief.2 His stated reasons 
for the reference were that the cases were very complicated and complex, 
that they would take a considerable time to try, and that the court’s calendar 
was congested. All parties to the suits objected to the reference, and 
defendants filed applications for writs of mandamus in the Seventh Circuit 
Court of Appeals to compel the judge to vacate the reference orders. Man- 
damus was granted.2 On certiorari, held: Affirmed (four justices dis- 
senting). The reference to a master was an abuse of the judge’s power, and 
a writ of mandamus was properly issued to compel him to vacate his 
orders. La Buy v. Howes Leather Co., 352 U.S. 249, 77 Sup. Ct. 309 (1957). 

There is little question that the reference of the two antitrust actions 
to a master was improper under Federal Rule 53(b).* The sole issue dividing 


1 Rohlfing v. Cat’s Paw Rubber Co., 107 F. Supp. 549 (ND. Ill. 1952); Shaffer v. 
United States Rubber Co., 99 F. Supp. 886 (N_D. Ill. 1951). 

2 Plaintiffs claimed violations of the Sherman Anti-Trust Act, 26 Strat. 209 (1890), 
15 U.S.C. §§ 1-7 (1952), and of the Robinson-Patman Act, 49 Stat. 1526 (1936), 15 
U.S.C. § 13 (1952). 

3 Howes Leather Co. v. La Buy, 226 F.2d 703 (7th Cir. 1955). 

4“A reference to a master shall be the exception and not the rule. In actions to 
be tried by a jury, a reference shall be made only when the issues are complicated; in 
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the Supreme Court was whether the court of appeals properly reviewed 
the reference order before the entry of final judgment in the lower court. 
The issuance of extraordinary writs before final judgment is an area of 
federal procedure fraught with contradictory decisions and general con- 
fusion. The All Writs Act® passed by Congress in 1949 contains vague 
terms which were intended to incorporate all prior case law and thus 
failed to clarify the situation. 

The confusion originates with the “final judgment rule” which allows 
appeals from only those judgments which “end the litigation by fully de- 
termining the rights of the parties” with nothing but ministerial acts re- 
maining to be done.® The purpose of the “final judgment rule” is to prevent 
piecemeal appeals that interrupt and prolong litigation in the trial courts and 
burden the calendars of the appellate courts. Thus a petition for an extra- 
ordinary writ against the trial court is an interlocutory appeal in violation 
of this policy. Congress has specifically authorized only three limited ex- 
ceptions to this rule, none of which apply to the instant case.? 

The All Writs Act grants auxiliary power to courts of appeals to use 
extraordinary writs in aid of their jurisdiction.’ In explaining this power, 
the Supreme Court has stated: 


“The traditional use of the writ [of mandamus] in aid of appellate 
jurisdiction, both at common law and in the federal courts, has been to 
confine an inferior court to a lawful exercise of its prescribed juris- 
diction or to compel it to exercise its authority when it is its duty to 
do so.” ® 


In the present case the district court had neither exceeded its jurisdiction 
nor refused to exercise its authority. The issuance of mandamus here goes 


actions to be tried without a jury, save in matters of account, a reference shall be made 
only upon showing that some exceptional condition requires it.” Fep. R. Civ. P. 53(b). 
For a discussion of the propriety of the reference in this case, see 65 YALE L. J. 1057 
(1956). 

5“The Supreme Court and all courts established by Act of Congress may issue all 
writs necessary or appropriate in aid of their respective jurisdictions and agreeable to 
the usages and principles of law.” 28 U.S.C. § 1651(a) (1952). 

® Gospel Army v. Los Angeles, 331 U.S. 543, 546, 67 Sup. Ct. 1428, 1430 (1947). 
“The courts of appeals shall have jurisdiction from all final decisions of the district 
courts of the United States, . . . except where a direct review may be had in the Supreme 
Court.” 28 U.S.C. § 1291 (1952). (Emphasis added.) See Canter v. American Ins. Co., 
28 U.S. (3 Pet.) 307 (1830). For the historical development of the rule, see Crick, The 
Final Judgment Rule as a Basis for Appeal, 41 Yate L. J. 539 (1932). 

728 U.S.C. § 1292 (1952) gives courts of appeals jurisdiction of appeals from inter- 
locutory orders of district courts concerning injunctions, receivership, and certain 
admiralty and patent infringement cases. 

8See note 5 supra. 

® Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26, 63 Sup. Ct. 938, 941 (1943). See 
also United States Alkali Export Ass’n v. United States, 325 U.S. 196, 65 Sup. Cr. 1120 
(1945); Ex parte Peru, 318 U.S. 578, 63 Sup. Ct. 793 (1943). 
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beyond the traditional use of the writ and is proper only if it is needed to 
aid the appellate jurisdiction of the court of appeals. 

Where appeal is an adequate remedy to correct the alleged error of the 
lower court, mandamus is not ordinarily necessary to aid appellate jurisdic- 
tion, and the writ will be denied. The courts have been in agreement in 
denying mandamus on this ground in cases where the applicant seeks (1) to 
reverse a ruling on the pleadings '° or some other ruling of relative insig- 
nificance to the outcome of the trial; !1_ (2) to compel the court to proceed 
to a judgment in favor of the applicant; 1? (3) to have the trial judge dis- 
qualified because of personal bias; !* and (4) to dismiss the action where it 
is not clear that the lower court lacks jurisdiction. 

In Roche v. Evaporated Milk Ass’n,* where it was held that the court 
of appeals could not issue mandamus to compel vacation of an erroneous 
order striking a plea in abatement, the Supreme Court discussed the ade- 
quacy of appeal as a remedy and declared: 


“. ...» [T]he inconvenience of a costly trial is one we take it Congress 


contemplated in providing that only final judgments should be re- 
viewable.” 1¢ 


However, this broad language directly contradicts cases where mandamus 
was granted to correct a wrongful denial of trial by jury.17 In Ex parte 
Simons,!8 Justice Holmes stated: 


10Roche v. Evaporated Milk Ass’n, supra note 9 (applicant sought to reinstate a 
plea in abatement that the court had stricken); Bank of Columbia v. Sweeny, 26 U.S. 
(1 Pet.) 567 (1828) (plaintiff sought to have additional issues joined). 

11 Ex parte Fahey, 332 U.S. 258, 67 Sup. Ct. 1558 (1947) (applicant sought to vacate 
an order allowing counsel’s fees); American Constr. Co. v. Jacksonville, T. & K. W. 
Ry., 148 U.S. 372, 13 Sup. Ct. 758 (1893) (applicant sought to set aside appointment of 
a receiver). 

12. New York Life & Fire Ins. Co. v. Adams, 34 U.S. (9 Pet.) 573 (1835) (plaintiff 
sought to have judge compelled to sign judgment in plaintiff’s favor which predecessor 
judge had reached); cf. United States ex rel. Potts v. Rabb, 147 F.2d 225 (3d Cir. 1945) 
(applicant sought to require district court to follow an appellate court decision). 

18 Ex parte American Steel Barrel Co., 230 U.S. 35, 33 Sup. Ct. 1007 (1912); Dilling 
v. United States, 142 F.2d 473 (D.C. Cir. 1944); Minnesota & Ontario Paper Co. v. 
Molyneaux, 70 F.2d 545 (8th Cir. 1934). 

14 Fx parte Chicago, R. I. & Pac. Ry., 255 U.S. 273, 41 Sup. Ct. 288 (1921); Sound 
Investment & Realty Co. v. Harper, 178 F.2d 274 (8th Cir. 1949); Ward Baking Co. v. 
Holtzoff, 164 F.2d 34 (2d Cir. 1947). 


15 319 US. 21, 63 Sup. Cr. 938 (1943). 
16 Jd. at 30, 63 Sup. Ct. at 943. 


17 Ex parte Peterson, 253 U.S. 300, 40 Sup. Cr. 543 (1920); Ex parte Simons, 247 
US. 231, 38 Sup. Ct. 397 (1918); Goldblatt v. Inch, 203 F.2d 79 (2d Cir. 1953); Abbe 
v. New York, N.H. & H. R.R., 171 F.2d 387 (2d Cir. 1948). Accord, Ex parte Skinner 
& Eddy Corp., 265 U.S. 86, 44 Sup. Cr. 446 (1924); Whittel v. Roche, 88 F.2d 366 
(9th Cir. 1937). 


18 246 U.S. 231, 38 Sup. Ct. 497 (1918). 
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“The order should be dealt with now, before the plaintiff is put to the 
difficulties and the Courts to the inconvenience that would be raised by 
... [a proceeding] that ultimately must be held to have been required 
under a mistake.” 1° 


Like the “jury trial” cases, the instant case involved an issue of utmost im- 
portance in the conduct of litigation—the mode of trial. The Supreme 
Court apparently regarded correction of an erroneous interlocutory order 
of this nature a proper use of mandamus to avoid the necessity of retrial 
after reversal of a final judgment on appeal. Thus the instant decision can 
be interpreted as restricting the statement in the Roche opinion *° to suits 
where the ruling is of less significance than a denial of trial before the 
court. 

When a suit is improperly referred to a master, the litigants are not 
only deprived of a trial of the facts before an experienced judge, but also 
face a longer period of hearings and greatly increased expenses.” Delay 
and expense wrongfully suffered cannot be corrected upon appeal, for re- 
versal would only increase the burden. In one case, where, upon appeal, a 
reference was found improper, the costs of the master’s hearings were re- 
allocated between the parties but no further relief was given.?? Thus, due 
to the nature of the error, mandamus would seem to be the only adequate 
remedy for an erroneous reference.?*? In two cases where applications for 
mandamus were submitted directly to the Supreme Court, the Court an- 
nounced that it could properly issue the writ to correct a wrongful refer- 
ence.?4 In view of the inadequacy of appeal, the courts of appeals should 
also be able to issue mandamus to reverse a reference order. 

The divergent views of the federal circuits in mandamus actions brought 
to reverse rulings on motions to transfer from one district court to another 5 
illustrate difficulties encountered in exercising the power to issue extra- 
ordinary writs. The Seventh Circuit has taken the most liberal view, stating 


19 Jd. at 239, 38 Sup. Ct. at 497. Quoted with approval by Justice Brandeis, Ex parte 
Peterson, supra note 17, at 305, 40 Sup. Ct. at 545. 

20 Supra note 15. 

21 See Note, 65 YALE L. J. 1057 (1956). 

22 Adventures in Good Eating v. Best Places to Eat, 131 F.2d 809 (7th Cir. 1942). 
See also Prudence-Bonds Corp. v. Prudence Realization Corp., 174 F.2d 288 (2d Cir. 
1949), where the appellate court disapproved of the reference but gave no relief. 

235 BARRON & Ho tzorr, FEDERAL PRACTICE AND PRocepuRE § 1163 (1950); 5 Moore, 
Feperav Practice § 53.05(3) (2d ed. 1951). Both treatises state that erroneous references 
are reviewable, but mention only mandamus as a remedy to correct the error. 

24 McCullough v. Cosgrave, 309 U.S. 634, 60 Sup. Ct. 703 (1940) (mandamus was 
granted in a per curiam opinion); Los Angeles Brush Mfg. Co. v. James, 272 U.S. 701, 
46 Sup. Ct. 286 (1927) (mandamus was denied upon determination that reference was 
proper under the circumstances). 

5 Motions to transfer are made under the venue provision of the Judicial Code. 
28 U.S.C. § 1404(a) (1952). 
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that it would grant mandamus where the district judge’s denial or grant of 
transfer was clearly erroneous and thus an abuse of his discretion.7* At the 
other extreme is the First Circuit which has announced that it would refuse 
to consider mandamus petitions upon a denial of transfer, since it can re- 
view denial on appeal, and, if a transfer were ordered, would grant mandamus 
only if the case were “extraordinary.” 27 

It is difficult to foresee what effect the instant decision will have upon 
an appeal to the Supreme Court from a transfer ruling under the venue 
statute. Although the broad language of the Court in the instant case in- 
dicates a liberal attitude towards the use of mandamus, a ruling on a motion 
to transfer involves only the place of trial, not the mode of trial. Thus a 
distinction could be drawn between a denial of trial before the court and 
an erroneous decision as to transfer.?® 

Justice Brennan in his dissent to the present decision forewarned that 
applications for mandamus to review interlocutory orders will now flood 
the dockets of appellate courts. Despite this hazard, the extension of the use 
of mandamus approved in this case has the merit of helping avoid expensive 
and futile trials which result when major judicial errors cannot be corrected 
before appeal. A rigid adherence to the “final judgment rule” does reduce 
the number of cases in appellate courts, but it does so at the expense of fail- 
ing to meet the needs of the parties and of the lower courts. In asserting 
that “supervisory control of the District Courts by the Courts of Appeals 
is necessary to proper judicial administration of the federal system,” ° the 


26 Chicago, R.I. & Pac. R.R. v. Igoe, 220 F.2d 299 (7th Cir. 1955), cert. denied 
350 U.S. 822, 76 Sup. Ct. 49 (1955). 

27 In re Josephson, 218 F.2d 174 (1st Cir. 1954). The views of other circuits are 
as follows: Second—Mandamus would issue upon a refusal to transfer if there were a 
mere abuse of discretion, but if transfer were granted, there must have been a “really 
extraordinary cause” to warrant mandamus. Torres v. Walsh, 221 F.2d 319 (2d Cir. 
1955). Third—Appellate court had no power to grant mandamus where the district 
court considered all the interests stipulated in the statute. All States Freight v. Modar- 
elli, 196 F.2d 1010 (3d Cir. 1952). Mandamus was granted where lower court refused 
to transfer under mistaken belief that it had no power to do so. Paramount Pictures v. 
Rodney, 186 F.2d 111 (3d Cir. 1950), cert. denied, 340 U.S. 953, 71 Sup. Ct. 572 (1951). 
Eighth—Erroneous transfer was an exercise of district judge’s discretion under § 1404(a), 
and transfer order was not reviewable. “We think . . . controversies about venue should 
be finally settled and determined at the District Court level.” Great Northern Ry. v. 
Hyde, 238 F.2d 852, 857 (8th Cir. 1956). D.C.—Mandamus issued where grounds for 
transfer were insufficient to support the order. Wirens v. Laws, 194 F.2d 873 (D.C. 
Cir. 1951). See also Kaufman, Further Observations on Transfers Under Section 1404(a), 
56 Cotum. L. Rev. (1956). 


28 Since the decision in the LaBuy case, Judge Whittaker of the Eighth Circuit 
Court of Appeals has been appointed to the Supreme Court to replace Justice Reed. 
Justice Reed joined with the majority opinion in the LaBuy decision; on the other 
hand, the Eighth Circuit has interpreted the use of mandamus very narrowly. See note 27 
supra. 

29 352 U.S. 249, 259, 77 Sup. Cr. 309, 315 (1957). 
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Supreme Court has recognized the importance of guaranteeing interlocutory 
relief in cases of genuine necessity. 
ANN LITHERLAND 


OIL AND GAS—Implied Covenants. (Illinois) 


The defendant obtained an oil and gas lease on plaintiff's twenty-acre 
tract in 1936. The only well drilled on the premises was completed to the 
Rosiclare sand formation in 1945. On the adjacent premises, off-setting 
plaintiff’s east tract, several profitable wells were later drilled by both the 
defendant and other operators. Plaintiff alleged that defendant’s failure to 
drill an additional well was in violation of certain implied covenants and 
demanded that the lease be cancelled as to the east ten acres. The trial court 
issued an alternative decree compelling defendant to commence drilling a well 
to the Rosiclare formation within sixty days or forfeit the lease. On appeal, 
held: Affirmed. The plaintiff's evidence established a prima facie case, and 
the burden of proving whether or not an additional well could be profitably 
drilled shifted to the defendant. Under Illinois law cancellation of the 
lease, under certain circumstances, is a proper remedy for the breach of an 
implied covenant. Elliott v. Pure Oil Co., 10 Ill. 2d 141, 139 N.E.2d 295 
(1956). 

Because of uncertainties in price and production, modern oil and gas 
leases frequently do not contain express provisions fully outlining the 
lessee’s duty to drill wells.1 Hence to resolve disputes between the lessee 
and the lessor, who relies primarily on royalties from producing wells as 
consideration for the lease, most courts imply certain covenants in relation 
to its development.? 

Two of these covenants were involved in the instant case, the implied 
duties to fully develop the premises after oil in paying quantities is dis- 
covered, and to protect the premises from substantial drainage by wells 
on adjacent property.? The test of compliance usually adopted is that of a 


1 MERRILL, CovENANTS IMPLIED IN Ott AND Gas Leases 19 (2d ed. 1940). 


2There are generally said to be five of these covenants: (1) to drill test wells 
within a reasonable time (exploration); (2) to drill test wells where the lease contains 
delay rental clause (some courts say that the delay rental clause excludes an implied 
covenant to test, e.g., Southwestern Oil Co. v. Kersey, 80 Okla. 135, 195 Pac. 120 (1921), 
while others say it gives lessor option to demand rent or a well); (3) to reasonably 
develop the land after discovery of oil or gas in paying quantities; (4) to drill pro- 
tection wells; and (5) to market the oil or gas produced. 2 SuMMERs, Olt aNp Gas 
§§ 396-400 (perm. ed. 1938). 

3 Where both of these covenants are involved, it has been suggested that the courts 
rely primarily on the duty to protect, and as to the development covenant such cases 
are merely “strong dicta.” MERRILL, CovENANTS IMPLIED IN Ort AND Gas Leases 149 
(2d ed. 1940). However, in the principal case the elements constituting a breach of 
both covenants were present, and the court states that “the duty to develop . . . and 
protect” were both violated; hence this argument does not seem applicable. 
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reasonably prudent operator, having regard for the interests of both the 
lessee and lessor. Under this test it is generally held that to establish a 
breach, the plaintiff-lessor must affirmatively show that additional drilling 
would be profitable.® 

Circumstances such as were present in the principal case have, however, 
caused other jurisdictions to recognize certain exceptions to the prudent 
operator test. In Oklahoma, an excessive time lapse since the original test 
well was drilled (such as the eleven years in the instant case) will relieve 
the plaintiff of the burden of showing a reasonable expectation of profit.® 
In some states, the fact that the lessee also owns the adjoining leases reduces 
the plaintiff's burden” and in others renders the lessee absolutely liable for 
all permitted drainage without regard to profit.® 


* The standard of “good faith” followed by a few courts, e.g., Barnard v. Mononga- 
held Natural Gas Co., 216 Pa. 362, 65 Atl. 801 (1907), was expressly rejected by the 
Illinois court in Daughetee v. Ohio Oil Co., 263 Ill. 518, 105 N.E. 308 (1914), and again 
by the court in the principal case. 

5 See, e.g., Brewster v. Lanyon Zinc Co., 140 Fed. 801 (8th Cir. 1905); Daughetee 
v. Ohio Oil Co., 263 Ill. 518, 105 N.E. 308 (1914). Reasonable profit as used in these 
cases means “a profit after deducting the cost of drilling, operating, and marketing.” 
2 SumMeERs, O1r and Gas § 414 (perm. ed. 1938). 

8 See, e.g., Sand Springs Home v. Clemens, 276 P.2d 262 (Okla. 1954). Depending 
on the time lapse, the burden, initially on the plaintiff, first shifts to the defendant, and 
finally is no defense at all. In Illinois, time alone is relied on only in connection with 
the covenant of exploration [which, if applied to the principal case, would involve the 
duty to drill sore test wells, Gillespie v. Ohio Oil Co., 260 Ill. 169, 102 N.E. 1043 (1913) 
(dictum) ], where, as a general rule, a reasonable expectation of profit is not an element 
of the breach. 2 Summers, Oi anp Gas §§ 396-397 (perm. ed. 1938). 

TSee, e.g.. Gregg v. Harper-Turner Oil Co., 199 F.2d 1 (10th Cir. 1952). Past 
Illinois cases involving express forfeiture clauses have emphasized the lessee’s ownership 
of the adjacent leases as presenting a stronger case for finding a breach, Hughes v. Ford, 
406 Ill. 171, 92 N.E.2d 747 (1950); Powers v. Bridgeport Oil Co., 238 Ill. 397, 87 N.E. 
381 (1914), but in a recent implied covenant case, Carter Oil Co. v. Dees, 340 Ill. App. 
449, 92 N.E.2d 519 (4th Dist. 1950), the court, in holding for the lessee, completely 
ignored that fact, and the lessee’s ownership of adjacent wells did not appear to be the 
basis of the liberal attitude in the principal decision. 


®R. R. Bush Oil Co. v. Beverly-Lincoln Land Co., 59 Cal. App. 2d 246, 158 P.2d 
754 (2d Dist. 1945); Phillips Petroleum Co. v. Millette, 221 Miss. 1, 172 So. 2d 176 (1954). 
This appears to be the law in Oklahoma, whether or not the lessee owns the adjacent 
wells. See Merrill, Permitted Drainage—The Sellers Case and Local Law, 4 Oxta. L. 
Rev. 58 (1951). 

Where the defendant owns several adjacent leases, some courts, in order to decide 
the question of liability to an individual lessor, consider how a prudent operator would 
develop his aggregate holdings. See, e.g., Union Gas and Oil Co. v. Fyffe, 219 Ky. 640, 
294 S.W. 176 (1927). This view was urged by the defendant in the instant case where 
it was shown that even without drilling another well, most of the oil in the Rosiclare 
formation could be recovered by the present wells. The court held, however, that in 
determining reasonable diligence each leasehold must be considered separately. 

By using this argument the defendant in effect admitted another essential element 
in the plaintiff’s case, substantial drainage. However, where an adjacent well is drilled 
in an offset location courts will often take judicial notice of some drainage. Gregg v. 
Harper-Turner Oil Co., 199 F.2d 1 (10th Cir. 1952). This and the fact that the adjacent 
well is a good producer would probably be sufficient under the liberal view announced 
in the principal case to sustain the burden of showing substantial drainage. 
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The Illinois court in the instant case apparently was not willing to rec- 
ognize absolute liability for all drainage or even to shift the burden of 
initially showing the probability of profit to the lessee. However, in leav- 
ing the burden of proof on the lessor, the court adopted an extremely 
liberal attitude as to what facts must be shown. In effect, the existence of 
other producing wells in the immediate area was held sufficient to show, 
prima facie, that another well would likewise be profitable. Any technical 
information concerning the cost of drilling and operating wells in the area, 
or an analysis of plaintiff’s oil sands (both of which are required initially of 
the plaintiff by many courts ®) which would indicate that an additional well 
would be unprofitable must be shown by the lessee “as an affirmative de- 
fense.” 1 Past Illinois cases indicate that lessees generally have little diffi- 
culty in furnishing an abundance of this sort of testimony.’ 

Contrary to the general view,!? previous Illinois cases have indicated 
that a lease cannot be set aside for the breach of an implied covenant and 
that money damages are the lessor’s only remedy.’® Forfeiture has been 
allowed only if specifically provided for '* or where the lessee has mani- 
fested an intent to abandon the lease.'5 The instant case distinguishes these 
early decisions as holding merely that damages were an available but not 
exclusive remedy, and allows, for the first time in Illinois, forfeiture for the 
breach of an implied covenant. 

In recognizing the hardship of fruitless development on lessors, the 
court was likewise not unmindful of the substantial investment required to 
initially prove an area, and included certain limitations on use of the remedy. 
The parties may, if they choose, expressly exclude forfeiture as a remedy 
in the lease agreement. However, by refusing to apply the doctrine of 
expressio unius followed in Poe v. Ulrey ‘6 for this purpose, the court prob- 


®See, e.g., Texas Consol. Oils v. Vann, 208 Okla. 673, 258 P.2d 679 (1953); Ft. 
Worth Nat’l Bank v. McLean, 245 S.W.2d 309 (Tex. Civ. App. 1951); Meyers, Two 
Drilling Covenants, 38 Minn. L. Rev. 127 (1948). 

10E}liott v. Pure Oil Co., 10 Ill. 2d 141, 151, 139 N.E.2d 295, 300 (1956). A small 
amount of technical data favorable to the lessor was furnished by the defendant’s 
geologist. However, in view of the court’s position on such technical information, the 
result would probably have been the same without the testimony. 

11 See, e.g., Copple v. Carter Oil Co., 44 F. Supp. 579 (E.D. Ill. 1942); Carter Oil 
Co. v. Dees, 340 Ill. App. 449, 92 N.E.2d 519 (4th Dist. 1950). 

12 See, e.g., Brewster v. Lanyon Zinc Co., 140 Fed. 801 (8th Cir. 1905). 

18 Daughetee v. Ohio Oil Co., 263 Ill. 518, 105 N.E. 308 (1914); Poe v. Ulrey, 233 
Ill. 56, 84 N.E. 46 (1908); Geary v. Adams Oil and Gas Co., 31 F. Supp. 830 (E.D. 
Ill. 1940). 

14 Hughes v. Ford, 406 Ill. 171, 92 N.E.2d 747 (1950); Powers v. Bridgeport Oil Co., 
238 Ill. 397, 87 N.E. 381 (1909). 

15 Spies v. DeMayo, 396 Ill. 255, 72 N.E.2d 316 (1947); Ohio Oil Co. v. Reichert, 
343 Ill. 560, 175 N.E. 790 (1931). 

16 233 Ill. 56, 84 N.E. 46 (1908). The court in the Poe case held that, since for- 
feiture had been expressly provided for in one instance, it had been excluded in all others. 
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ably indicated that any exclusionary clause will, in the future, be strictly 
construed and hence will require careful drafting.1” 

If the plaintiff's remedy at law is adequate, the court indicated that 
forfeiture will not be allowed. This limitation distinguishes the Illinois view 
from those jurisdictions which treat the covenants as conditions and allow 
cancellation as a matter of right.!® At the present time this difference is 
largely academic since, as was noted by the court, to prove the amount of 
oil lost in these cases would be “very difficult, if not impossible.” ® But as 
modern devices for measuring the amount of oil beneath the surface im- 
prove,”° this limitation could become more significant.”* 

Two judicial devices, partial cancellation and alternative decrees, are 
effective safeguards in protecting the lessee’s investment. Partial cancella- 
tion leaves to the lessee those portions of the leasehold which were prudently 
developed, and an alternative decree allows the lessee a certain amount of 
time, after his breach has been judicially determined, to commence drilling 
and save the entire investment. In view of the Illinois court’s early reluctance 
to allow forfeiture for breach of an implied covenant in any form, it is 
questionable whether either cancellation of the entire lease or a decree with- 
out this period of redemption would be sustained.?? 

In clarifying the law on implied covenants in Illinois, the supreme court 
has not unreasonably favored either the lessor or lessee. While adopting a 
liberal attitude in allocating the lessor’s burden of proof and indicating that 
an oil lease may be forfeited, the court imposed certain safeguards on the 
remedy,? and showed no willingness to impose absolute liability on the 


17 The lease in the principal case likewise allowed forfeiture in one case, but the 
court held that this “implied the right of forfeiture for other just causes.” 10 Ill. 2d 
141, 153, 139 N.E.2d 295, 300 (1956). 

18 Heeter v. Hardy, 118 Ind. 256, 76 N.E.2d 590 (1948); 3 Summers, Oi AND Gas 
§§ 453-468 (perm. ed. 1938). 

1910 Ill. 2d 141, 155, 139 N.E.2d 295, 300 (1956). 

20 See, e.g., Carter Oil Co. v. Dees, 340 Ill. App. 519 (4th Dist. 1950); Oliver, 
Methods of Determining Relative Oil and Gas Content of Individual Land Holdings in 
Common Pool, 17 A.B.A.J. 541 (1931). 

21 MERRILL, COVENANTS IMPLIED IN O1n AND Gas Leases 360 (2d ed. 1940); Meyers, 
Two Drilling Covenants, 38 Minn. L. Rev. 127 (1948). 

22 Several jurisdictions appear to have recognized the alternative decree as the only 
form of forfeiture in these cases. See, e.g., Cowman v. Phillips Petroleum Co., 142 Kan. 
762, 51 P.2d 988 (1935); Calpitt v. Tull, 204 Okla. 289, 228 P.2d 1000 (1951) (but here 
the remedy must initially be raised by the lessee); Ft. Worth Nat'l Bank v. McLean, 
245 S.W.2d 309 (Tex. Civ. App. 1951) (dictum). The alternative decree is generally 
the only kind allowed by the federal courts. See, e.g., Sauder v. Mid-Continent Petro- 
leum Corp., 292 U.S. 272 (1934); Humble Oil and Refining Co. v. Romero, 194 F.2d 
383 (Sth Cir. 1952). 

28 The importance of the above limitations to the lessee can well be illustrated by 
a recent Illinois abandonment case, Spies v. DeMayo, 396 Ill. 255, 72 N.E.2d 316 (1940). 
The court in allowing immediate forfeiture held that by removing the engine from a 
small producing well the lessee had shown an intent, as a matter of law, to abandon, 
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lessee. If provisions in leases expressly prohibiting the remedy of forfeiture 
become common, legislative action, such as has been taken in other states,?4 
may be necessary to protect the lessor. Even in the absence of such legisla- 
tion, one writer has suggested that such clauses should be enforced only if 
it is shown that their legal effect was explained before the lease was signed.”® 


Cart O. HorFEE 


not only the lease, but his pump and casing as well. In effect this case involved a breach 
of the implied covenant to develop (see MERRILL, IMPLIED CovENANTS IN OIL AND Gas 
Leases § 160 (2d ed. 1940, supp. 1955), and in the future the Illinois court will probably 
return to its earlier strict rules concerning the showing of intent in these cases, 3 SuM- 
MERS, Olt AND Gas 156 (perm. ed. 1938), and base cancellation on the breach of an 
implied covenant whenever possible. 

24 Oxxa. Star. tit. 15, § 216 (1941), Magnolia Petroleum Co. v. Vaughn, 196 Okla. 
662, 161 P.2d 762 (1945); Ark. Srat. §§ 53-504, 53-514 (1947). 
25 MERRILL, COVENANTS IMPLIED IN O1t AND Gas Leases 437 (2d ed. 1940). 
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